REGULATORY DIVISION 

Permit Action
APPLICANT: Monterey County Resources Management Agency (MCRMA)
AREA: Carmel River Beach State Park, in Monterey County, near the City of Carmel, California 
DESCRIPTION:  The Monterey County Public Works Department and/or Monterey County Resource Management Agency (MCRMA) have been breaching the sandbar at the mouth of the Carmel River annually since the 1930’s in order to prevent flooding of residential properties and State Park facilities built around the perimeter of the lagoon.  Sandbar material is side cast using earth moving equipment to excavate a pilot breaching channel.  The level and timing of flood threat varies from year-to-year and may continue into late summer.  Mechanical breaching results in exposing juvenile fish to extreme salinities and predation before they are fully developed as smolts.  
An application was provided to the Corps pursuant to Section 10 of the Rivers and Harbors Act of 1899 (RHA) in October of 1992 and again in February of 1999.  This application was withdrawn and MCRMA became the applicant in November of 2000.  The Corps initiated Section 7 Consultation with National Marine Fisheries Service (NMFS) in May of 1999 and again in December of 2000.  A biological assessment (BA) was provided to NMFS in September of 2001.  NMFS determined that BA does not provide “the best scientifically available information.”  A letter was issued in January 2003 stating that the BA does represent the “the best scientifically available information.”  Until 31 Oct 11 no permits had been issued for breaching of the Carmel River for flood control.  We have documented record of 26 unauthorized breaches.  There is one unauthorized activity letter issued by the Corps in February of 2000.  
We continue to work collaboratively with the MCRMA (Mr. Carl Holm) and NMFS (Ms. Jacqueline Pearson-Meyer) to bring the appropriate entities into compliance.  We issued Nationwide Permits 13 and 33 on 31 Oct 11 authorizing flood control measures in lieu of a breaching the lagoon.  These measures were not adequate to protect the surrounding areas from flood potential.  The Corps issued three separate emergency authorizations (RGP 5) on 14 Nov 11, 20 Dec 11, and 17 Jan 12.  Each of these authorizations was contingent on MCRMA entering into a MOA outlining a path forward that implements a long-term flood control solution that would not require mechanical breaching of the lagoon under emergency procedures.  In addition, it was required that the lagoon be closed for the summer months for habitat establishment for California red-legged frog and Steelhead.  
An application for an individual permit was submitted on 2 Oct 12 by MCRMA to install an Ecosystem Protective Barrier (EPB), to protect Scenic Road, and to implement an Interim Sandbar Management Plan.  Section 7 Consultation was initiated with the USFWS and NMFS on 13 Aug 13.   A MOA outlining both a permitting scenario and a process for determining how annual mechanical breaches will be implemented was signed by the Corps, NMFS, and MCRMA on 6 Sep 13.  Draft technical studies have been drafted and the U. S. Fish and Wildlife Service (USFWS) and the Corps are currently providing comment on the studies. 
There is a long record of repeat violation of Section 404 of the Clean Water Act, RHA, and ESA regulations with no enforcement effort on behalf of our staff.  We are therefore subject to lawsuit.  A 60 day notice of intent to sue was issued naming both the MCRMA and the Corps by the Carmel River Steelhead Association in 2011.  No follow up action was taken by the Steelhead group and they currently seem satisfied with our efforts to improve the situation.
The goal is to reduce the Corps’s liability (for lack of enforcement) by providing some authorization for breaching activities and showing due diligence toward permitting or reducing the need for mechanical breaches.  We can only authorize a project that includes some effort to protect the aquatic resource; as the NMFS has drafted a Jeopardy finding in response to the Corps 2000 consultation.  
Status:  As a part of the application process, and as a result of findings of technical studies, MCRMA has determined that the EPB should be installed approximately 40-50’ beyond the property boundary placing the wall on State Parks property.  Placement of the wall outside of State Parks property (i.e. against the neighbor’s property boundaries) is not feasible operationally or economically.  State Parks has issued a letter dated 18 Jul 13 stating, “California State parks does not believe it is necessary to use a portion of a State Park unit for the EPB and Scenic Road armoring project, and that allow its placement would like constitute unauthorized gifting of a public resource.”  State Parks only recognizes that the project would result in some flood protection of local homes and does not recognize that the project goals is to, “avoid mechanical breaching as much as possible and allow the Carmel River/Lagoon to operate more naturally for the benefit of steelhead and other protected species.”  The benefit the EPB installation would provide is further supported by the NMFS reasonable and prudent measures outlined within their draft jeopardy finding.  
CURRENT OBSTACLE: State Parks represents a roadblock to further progress on the project.  The appropriate personnel from NMFS and the Corps should contact State Parks Director Jackson (Retired General) to convey our understanding of the project purpose and desired outcomes.  Unless State Parks can appreciate the benefit of the project and work cooperatively the installation of the EPB will not be realized. 
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