
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105-3901 

Colonel Michael C. Wehr, PE 
Divis ion Engineer. South Pac ific Division 
U.S. Army Corps of Engineers 
1455 Market Street 
San Francisco. CA 94103-1398 

HAR 8 0 2012 

Subject: Conditional C lean Water Act Section 40 I certification of the 20 I 2 Nationwide Permits for 
tribnllands wi th in Region 9 of the U.S. Environmenta l Protection Agency 

Dear Colonel Wehr: 

The U.S. Environmental Protection Agency. Region 9 (EPA) has responsibility under section 40 1 of the 
C lean Water Act (CWA) 10 evaluate and certify waler qualit y protections for federal permits or li censes 
issued for work on mosll riba l lands. We have rev iewed the U.S. Army Corps of Engineers (Corps) 
February 2 1. 20 12 Federal Register notice announc ing the reissllance of the Corps ' CWA Section 404 
Nationwide Perm its (NWPs). and arc transmitting our conditional programmatic water quality 
certification of these genera l permits. The enclosed conditions become binding requirements of any 
NWP issued for work on tribal lands within Region 9 1

• Please instruct your regulato ry staff to prov ide 
thi s cerLifi cntion to anyone contacting the Corps with appl icab le projects. 

Consistent with the EPA Polic:y Oil Conmltmioll (me/ Coordillation willI l lle/iall Tribe.\·, EPA sent a letter 
dated October 31. 20 II. offer ing to consult with tribes in Region 9 on this certification . We 
subsequentl y prov ided our draft conditionn! cCl1i fication. dated February 2. 20 12, to tribes for rev iew 
and comlllent. EPA did not receive any formal requcsts for consultation or any wrillen comments on the 
draft ccrtification. 

In sUlllmary. we nre certify ing 49 of the 50 proposed active permits with genera l conditions, 17 of which 
are further subject to permit -spec ific conditions. ll1ese requirements wi ll protect water qual it y and hel p 
ensure thnt the NWP program will have no more than min imal ad verse impacts on the aquatic 
environment 011 tribal lands. both individually and cumulatively. as required by CWA Section 404(e). A 
table summariz ing types of conditions, notification requirements, impact limits, and additional 
in formation for each NWP is included in the attached certification. Some conditions of note include: 

• Noti fi cation to EPA for li se of any NWP on tribal lnnds (General Condit ion 01 ) 
• Modifications to length, s ize andlor ncreage limits on ten of the NWPs (12. 13. 14,29.40, 

4 1. 45. 46. 48. and 49) 

I This \V;.1[CT quality ccnification docs nlll apply 10 aClivilics proc('C(]ing in the territories Clfthe len tribes in Region 9 Ihal have tx:cn 
llppr{l\'cd as Scclion 40 1 L'Cnifying aUlhorilic.~ -the Navlljo Nation. Hualap;li Tribe. P.Jiute-Shoshone o f Ihe Bishop CommunilY. Big Pine 
P"iule-Shnsh{!I1e T rillo:. Twenty-Nine Palms B,md o f Mission Indians. Honp-a V;l lIey T ribe. Hopi Tribe. PYr:lmid Lake Paiute Tribe. Dry 
Creek Ran~' hcria of P0ll10 Indians. ,lIld While Mountain Apache T ribe. In li mited circu mstances some lands lYilhin Irib,,1 Dournlaries fOlI1 
outside atrihc's Section 401 ccnifying authorily and llrc suhjcclltJ Ihi ~ ccrlilication. 



USEPA Region 9 Conditional CWA§401 Certificat ion of the 2012 NWPs for projects on applicilble tribal lands 

• General prohibition of impacllimit waivers under this programmatic certification, except 
where EPA approves a written determination that a waiver would result in minimal impacts 
to aquatic resource functions 

• Limiting NWPs 12 (Util ity Line Acti vities) and 14 (Linear Transp0l1ation Projects) to a 
single use for a single and complete project having independent utility 

• Requiring EPA approval that NWP 27 projects wi ll increase aquatic rcsource functions 
• Requiring EPA approval that NWP 3 1 levee vegetation rcmoval will have minimal adverse 

impacts 
• Denial without prejudice of NWP 43 (Stormwater Management Faci lities) due to ongoing 

experience with adverse impacts from in-stream stormwaler structu res 

Projects failing to meet the enclosed conditions, but otherwise qualifying for use of a NWP, are not 
eligible for coverage under thi s programmatic certification and must contact EPA for individual project 
certification. Projects meeting the enclosed conditions must noti fy EPA pursuant to General Condit ion 
0 1. Notification. but may proceed without further written verificat ion from EPA except when a specific 
EPA approval is required in accordance with general or permit-specific conditions of th is certification. 
Finall y, EPA may periodically undertake inspections or other compliance monitoring activities pursu.lll t 
to our CWA enforcement authorities (CWA Section 308(a)(4)(8». 

In 2002, we concluded that twelve of the NWPs were insufficiently protecti ve of water quality to be 
covered by our programmatic certi fication; in 2007, that list was narrowed to four NWPs. With each 
five-year rev ision of the program, the NWPs generally become more protect ive of the environment , and 
we commend the many Corps and EPA staff across the nation who worked to further improve the 2012 
NWPs. This cond itional certification will remain in effect for the authorization period of the 2012 
NWPs. and will be revisited and potentially revised when the NWPs are nex t proposed for reiss llance 
and revisions in 2017. 

Thank you for your ongoing partnership in implementing the reguhllory programs of the CW A. Please 
contact me at (4 15) 972-3572 wi th any questions regarding this conditional cel1ification, or have your 
staff contact Paul Amato at (415) 972-3847 or amato.paul @epa.gov. 

Enclosure: 

Sincerely. 

'/~}S)I 
~ rI Alexis Strauss 

Director 
Water Division 

General and Permit-Specific Conditions of EPA '5 Programmatic Clean Water Act Section 40 1 
certification of the 20 I 2 Nationwide Permits for tribal lands in Califolllia, Nevada and Arizona 
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cc: 
All federally recognized Indian Tribes within EPA Rcgion 9 
Jane Hicks, Regulatory Brunch Chief. San Francisco District 
Michael Jewel, Regulatory Branch Chief, Sacramento District 
David Castanon, Regulatory Bra nch Chief, Los Angeles District 
Al lan Steinle. Regulatory Branch Chief, Albuquerquc District 
Wade Eakle, Corps, South Pacific Division 
Debra Daniel. Ari zona Deparllnent of Environmental Qual it y 
Kell y Wolff-Krauter. Ari zona Department of Game and Fish 
Thor Anderson. Arizona Department of Transportal ion 
Bi ll Orme, Califom ia State Water Resources Control Board 
Sarah Rains, California Department of Fish and Game 
Juy Norvell . Cal ifornia Department of Tr:lllsportalioll 
John Heggeness, Nevada Division of Environmental Protection 
Brad Hardenbrook, Nevada Department of Wildlife 
Steve Cooke, Nevuda Department of Transpol1ari oll 
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USEPA Region 9 Cond it ional CWA§401 Certificat ion of the 20 12 NWPs for projects on applicable tribal lands 

General Conditions 
Projects that are unable 10 comply with the general cond ilions of this programmat ic certificat ion me 
denied certification wi thout prejudice and the applicant must apply 10 EPA for an indiv idual 
cerlification. Appl icants C;1I1 apply for an ind ividual certification by providing the same content required 
in a MPCN described in General Condit ion 0 I. Not~ficatioll, of Ih is programll1<uic certification, but EPA 
may request additional project informal ion for individual certifications after rece iving notification 
materials. When an individual certification is required. EPA wi ll strive to issue, deny, or waive 
cert ificat ion within sixty days of receipt of complete projcct information, bu t our rev iew shall nO! exceed 
onc year, the statutory limit beyond which certi ficm ion is considered waived? 

OJ. Notific(ltion 
To improve the govcmment's ability to demonstrate whether lhe NWP program has min imal adverse 
impacts to the aquatic environment, indiv idually and cumulati vely, all NWP-authorizcd projects 
proceeding on tribal lands within Region 9 sha ll submit a form of noti ficat ion to EPA Region 9 as 
dcscribcd below.3 Not ifi cat ion is requircd in order to be eligible for any NWP under this certifi cation. 

Projects seeking authorizat ion under this certification will fa ll undcr one of the following two 
notification categories: 

Pre-Construct ion Notificat ion (PCN): 
• The Coms already requi res a PCN, subject to criteri a in the Corps' Genera l Condit ion 3 1. 

because the project proposes use of a NWP that requires a PCN automatically or For speci fic 
activities authorized by the NWP. Applicants mllst simply Forward a second copy of the PCN 
already required by the Corps to EPA Region 9 for not ification . If a PCN is already requ ired by 
the Corps and a waiver of impact limits is proposed beyond what is approved undcr th is 
certification. app licants must include written determinations specified in Genera l Condition 02. 
Waiver .... for EPA approva l. 

Modified Pre·Construction Notification (Ml)CN): 
• The COlDS does not require a PCN for any activities authorized under the NWP proposed ror lise, 

or for impacts below limits identified in the NWP for a PCN. Applican ts must forward a MPCN 
to EPA Region 9 for noti ficat ion, subject to the criteria below. If a waiver of impact limits is 
proposed beyond what is approved under this ce rtification, applicanls must include written 
determinations specified in General Condition 02. Waiver .... fo r EPA approval. 

I) Timillg. Applicants shall submit an MPCN to EPA Region 9 as early as possible, and in advance 
of any authori zation letter from the Corps allowing the appl icant to proceed under a given NWP. 
When an EPA approva l is required by condition of this certification, EPA will act within sixty 
days of receiving a complete MPCN. 

2) COlltent. MPCNs must be in writing (electronic mai l submittal is acceptab le) and include the 
following informat ion: 

l Clean Water Act Section 40 1 Certification (a): hup:/Iwalcr.cpa.govl1awsregsiguid:mccfwctl:lndslsec401 .cfm 
3 NOTE: this requirement docs not modify or eliminate existing Corps requirements regardi ng PCNs for projects proceeding 
on tribal lands (or elsewhere). 
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a) Name, address and telephone numbers of Ihe appl icant and any agents or represenlal ives. If 
available, the electronic mail address and fax numbers for these persons; 

b) Location of the proposed project; 
c) A description of the proposed project and impacts including 

i) the project's purpose; 
ii) direct and indirect adverse environmental effects the project would cause, including the 

proposed acreages and linear feel (for streams) of walers impacted, avoided, and where 
app licable, created or otherwise mitigated; 

iii ) any other NWP(s). regional general penn it(s). or individual permi t(s) used or intended to 
be used to au thorize any part of the proposed project or any related acti vity. 

The description shou ld be sufficiently detailed to dctcnninc compliance with NWP and EPA 401 
conditions and to determine whether compensatory mitigation may be nccessary. Maps, 
drawings andlor photographs of the project area and aquatic resources are not mandatory, but 
usually help to clarify the project and allow for quicker review. At minimum, a narrative 
description of any special aquatic sites and other waters of the United States on the project site 
must be included: 
d) Consistent with General Condition 02. Wa;ver.\·, a written demonstration that any proposed 

impact limi t waiver that may be allowable under this certification wi ll result in min imal 
impacts to aquat ic resource functions; 

e) Consistent wi th General Condition 03. Avoidal/ce. Millimizatiol/ , ami Mitigatioll , a wri tten 
statement documenting measures taken to avo id and minimize temporary and permanent 
impacts to waters of the U.S.; 

f) Consistent with Genera l Condition 04. Proliibitio/l olltlie Mllitiple Use of aile NWPfor (/ 
Single Project. for proposed util ity or transportation projects where the same NWP is 
proposed at mu lt iple locations, a written determination will be provided describing 
independent utilit y of each impact location and how the project will not contribute to more 
than minimal direct, indirect and cumulative impacts to waters of the U.S. , either at the 
impact site or to upstream. downstream, or adjacent aquatic resources; 

g) The name(s) of any species listed as endangered or threatened under the Endangered Species 
Act which Ill ay be adversely affected by the proposed work, e ither direct ly or by impacti ng 
des ignated critical habitat; 

h) Iden tification of any cul tural or historic properties listed in. or eligib le for listing in, the 
National Register of Historic Places that Illay be adversely affected by the proposed work. 

Wri tten not ification should be mailed to USEPA Region 9, WfR-S. 75 Hawthome Street. San 
Francisco. CA 94 105. 

02. lVltivers 
For certain NWPs. Corps District Engineers may waive impact thresholds for intermittent and ephemeral 
drainages by mak ing a written determination that the discharge wi ll result in minimal adverse effects. To 
ensure that Ihese waters. cOlllmonly found on tribal lands in the arid southwest. receive an adequate level 
of protection, and to prevent the NWP Program from hav ing more than minimal adverse impacts to the 
aquatic environment. all proposed impact limit waivers are denied under this certification unless EPA 
approves a wri llen determination Ihat the waiver will no! exceed minimal impacts to aquatic resource 
func tions. 
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USEPA Region 9 Conditional CWA§401 Certification of the 20 12 NWPs for projects on applicable tr ibal lands 

For some NWPs where the Corps does not include an impact limi t, EPA has added an impact limit as a 
permit-specific condition. Some of these NWPs also include a condition that a waiver may be provided 
when EPA approves a written determination that the wa iver will not exceed minimal impacts to aquatic 
resource functions. 

Impacts to special aquatic sites are not permitted under this certi fication unless EPA approves a written 
determinat ion that impacts to aquatic resource functions wi ll be minimal. "Special aquatic sites" include 
sanctuaries and refuges , wet lands, mud fla ts. vegetated shallows. cora l reefs and riffle pool complexes. 

When EPA approval is required for a waiver. EPA wi ll act within sixty days of receiv ing a complete 
PCN or MPCN . 

03. A voidallce, Minimization, and Mitigation 
To protect water qua lity and beneficial uses of U.S. waters on tribal lands, all projects using NWPs mllst 
avoid discharges to the maximum extent practicable, and utilize the best availabl,e and pract icable means 
of minimizing the adverse impact of discharges that cannot be avoided. 

A written statement documenting measures taken to avoid and minimize temporary and permanent 
impacts to waters of the U.S. wi ll be provided to EPA and the Corps with each peN or MPCN. 

To the extent practicable, temporary impact s ites will be returned to pre-const ruction contours and 
substrate. Where applicable, banks shall be reseeded or replanted with native vegetation. 

EPA shall make a wri tten determination, within sixty days of rece ipt of a complete peN or MPCN, 
whether compensatory mitigation measures are required to ensure the activity wi ll have only minimal 
adverse effects, but no such determination is required for a project to begin work if otherwise in 
compliance with the NWP, this programmatic cert ification, and any applicable tribal or local authorities ' 
requirements. Nevertheless, should compensatory mitigation be determined necessary by EPA, the 
mitigation becomes a condition of water quali ty cert ification and thus a condition of the Corps' permit. 
Failure to address an EPA mitigation requi rement would therefore place a permitee out or compl iance 
wi th thei r NWP and potentially subject to a range of Corps and EPA enforcement actions. 

The need for post-project performance and/or mitigation monitoring and reporting ( if app licable) will be 
determined by EPA on a case-by-case bas is. 

04. Prohibition 011 the Multiple Use of Dne NWP for a Single Project 
Permillees may not use the same NWP multip le times (more than once) for one single and complete 
project at locations that do not have independent utility; to do so circumvents acreage limitations of the 
NWPs and may result in more than minimal adverse impacts to water quality and other ecosystem 
services. For example, under this certification, linear transportation projects on tri bal lands must sum the 
impacts of each proposed crossing of individual waters of the U.S. and use that total to determine 
eligibi lity for NWP 14 (Linear Transportat ion Projects). If the acreage or linear foo t impacts exceed the 
limits of the app licable NWP (or combinatic;m of applicable different NWPs), minimal adverse impacts 
to water quality may be exceeded and the project is not eligible for 401 certifica tion under thi s 
programmatic action. Under these c ircumstances, projects must seek ind ividual certification from EPA. 
and EPA may grant. grant with conditions. waive, or deny 401 certific:llion of the project under the 
NWP. In the event of a denial, the NWP would not be avai lab le to the project proponent and therefore 
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app lican ts may need to apply to the Corps for authorization under a different General Permi t, Letter of 
Permission. or Individual Permit as appropriate and determined by the Corps. EPA would review these 
other proposed permit actions for case-by-case certificat ion. Note that, 0 11 a case-by-case basis, EPA 
lllay waive thi s General Condition and allow the usc of multiple NWPs if the applicant so appeals. and 
demonst rates in thei r PCN or MPCN that authori zation under the NWP wi ll result in minimal and/or 
completely mitigated impacts to the aquatic.environment, individua ll y and cumulalively. 

05. Use of AppropriaJe Fill MaJerial 
To the extent practicable. local. native materi als should be used as fill materi al. (e.g .. so il . sand, or rock 
from the site or ncar the si te; clean building materi als or clean imported earthen fi ll). Inappropriate and 
unauthorized fill materials include, but are not limited to: tires. junked or abandoned veh icles, 
appl iances. or other equi pment: garbage: debris: oil drums or other chemica ll y contaminated vessels; 
arti fici al turf: nOll-nati ve vegetation; elc. If an applicant has any doubts or questions about the suitabil ity 
of a proposed fi ll materi al. they should consult with the Corps andlor EPA prior to discharging into 
waters of the U.S. Such consultation may be via phone, or written leiter, fax or electronic mail. 

06. Dewatered COlldiJiolls 
Discharges below the ord inary high water mark or within jurisdictional wetlands are not approved under 
th is certi fication unless the discharge site is natura ll y dewatered (e.g .. seasonally dry), or dewatering has 
been authorized by the Corps, thereby avoiding direct di scharge of pollutan ts into the water column. If 
the site is art ificia lly dewalered, permilees shall , to the ex tent practicable. avoid dewatering techn iques 
thaI require additionaltempornry or permanent di scharges of fi ll material within jurisdictional waters 
(c.M .. coffer dams). 

07. Fill!}' Withill Flomlplains 
Projects requiring NWP authorization for di scharges of fi ll material with in lOO-year floodplains shall 
include in their PCN or MPCN a statement of compliance with Executi ve Order 11988 (Floodplain 
Man<lgement). However. discharges with in the FEMA-mapped IOO-year floodp lain associated with 
residen ti al and commercial development arc not certi fied for use under the NWP program on tribal 
lands. The 100-year floodplai n is based on hydro logic conditions prior to permit issuance. 

08. BesJ Mallagem ellJ Prllclices 
Except as specified in the application. no debris, silt . sand. cement. concrete, oil or petroleum. organic 
material. or other const ruction related materials or wasles shall be allowed to enter into or be stored 
where it may be washed by rainfa ll or runoff into waters of the U.S. 

Silt fences. straw waules. and other techniques shall be employed as appropri ate to protect waters of the 
U.S. from sedimentation and other pollutants. 

Water used in dust suppression sha ll not contain contaminan ts that could violate surface water or aqui fe r 
standards. 

Permitees and their contractors shall take necessary steps to min imize channel and bank erosion wit hin 
waters of the United States during and after construction. 

A copy of the permit condi tions sha ll be provided to all contractors and subcontractors. and will be 
posted visibly at project construction sites. 
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09. Transportation Projects 
Penniltees shall implement State transportation agenc ies' guidel ines for const ruction sites to protect 
water quality and aquatic habitat. In Califomia, CALTRANS has guidance in the CALTRANS 
Storm water Quality Manuals and Halldbooks.J; in Nevada NDOT has guidance in their NDOT Water 
Quality Malllfa/,/; and in Arizona. ADOT has guidance in their Erosioll alld Polltltioll Colllrol MWI/W/6. 

10. Inspections 
The permittee shall allow EPA representat ives to inspect the authorized activity and any mitigation areas 
at any time deemed necessary to determine compl iance with the terms and conditions of the NWP 
verification. 

ll. Bllffers 
Unless specifically determined to be impracticable by the Corps and EPA, fo r NWPs 29, 39. 40, and 42, 
the permittee shall establish and maintain upland buffers in perpetuity between upland structures 
constructed as parI of the project approved by the NWP and all preserved open waters, streams and 
wetlands. including created, restored. enhanced or preserved waters of the U.S. Buffers should be 
vegetated whenever practicable. Plantings in buffers should be dominated by native species. and not 
include any federal or state listed invasive or noxious weed species7

. Except in unusual circumstances, 
as determined by the Corps and EPA, buffers shall be al least 50 feet in width from the latera l limits of 
the Corp's jurisdictionll

. 

12. Protected Lallds 
The permittee shall record the NWP veri fication with the Registrar of Deeds or other appropriate official 
charged with the responsibi lity for maintaining records of tit le of interest in rea l property for areas 
des ignated to be preserved as part of compensatory mitigation for authorized impacts, including any 
associated covenants or restrictions. 

13. Impaired Water Bodies 
If a proposed activity would resu lt in dredge or fi ll in water bodies listed as impaired under Section 
303(d) of the CWA, the PCN or MPCN must include specific measures that will be used to avoid 
exacerbating the impainnent(s).9 

4 http://www.dot.ca.gov/hq/construc/stormwater/manuals.htm 
Shttp://www.nevadadot.com/About _ N DOT /N DOT _ Oivisions/E ngi neering/Hyd ra u lies/water_Qua litL 8M P _Man u al s. as px 
6 http://www .azdot.gov /i n side _ adot/OES/Wa ter _ Qu a lity /St ormwater /M a n u a Is. a sp 
7 http ://plants. usda .gov /j a val noxio us Driver 
B ordinary high water mark in non-tidal and the mean higher high water line in tidal waters 
9 EPA Region 9 lists of impaired water bodies: http://www.epa.gov/region9/water/tmdl/303d.html 
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Specific Nationwide Permilo;: 

NWP-Ol Aids to Navigatioll 
Subject to the General Conditions above. thi s NWP is hereby programmatically ccnified. 

NWP-02 Structures ill Artificial Canals 
Subject to the Genera l Conditions above, this NWP is hereby programmatically certified. 

N WP-03 Maintenall ce 
Subject to the General Conditions above, and the follow ing penni l-specific conditions, this NWP is 

hereby programmatica lly cert ified. 

"Currently serviceable structures" which may be mainta ined under th is permit do not include undersized 

culverts or structures that cause or exacerbate channel incision, bank destabi lization, and/or prevent fish 
and wildli fe passage due to inadequate design or constmction standards. 

Certi fication of th is perm it is granted onl y if the ex isting st ructure proposed to be maintained 
demonstrably preserves (via des ign. now modeling or other infonnation in the PCN) the natural 
functions of the affected aquatic resource when the stmcture is fu ll y operational. Otherwise, an 
alternat ive permit should be ut ilized as appropriate (e.g., NWP 13 Bank Stabi li zation). 

Where cxist ing bank stabilization structures arc to bc maintaincd, biocngineered methods shall be 
uti lized to the cxtent practicable in lieu of "rip-rap" or other hardscape engineered materials. 

This permi t shall not au thorize the enlargement of. or increase in. the footprint of a structure with in 
waters of the U.S., unless that enlargemcnt consists of the rep lacemcnt of existing artificial channel 
nrmoring materials (e.g .• rip-rap, so il cement, ctc.) with low-impact bioengineered natural channel 

des ign stmctures (e.g., log revctments, geotext il e roll s/mats, root wads. bmsh maLLresses, willow 
watt ling. etc.) 

N WP-04 Fi!1'h alld Wildlife Han'estillg, Ellhancement, and Attraction Devices amI Activities 
Subject to the Gcneral Conditions above, this NWP is hereby programmatically certified. 

NWP-OS Scientific Mea.mremellt Devices 
Subject 10 the General Condi tions abovc. th is NWP is hereby programmatically certified. 

NWP-06 Survey Activities 
Subject to the General Cond itions above, th is NWP is hercby programmatica lly certified. 

N WP-07 Outfall Slrliclurt1!1' aud Associated Intake Structures 
Subject to the General Conditions abovc, th is NWP is hcreby programmatically certified. 

NWP-08 Oil ami Gas Structures 0 11 the Outer COil tin ental Shelf 
Subject to the General Conditions above, th is NWP is hereby programmatica lly certified. 
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NWP-09 Structures in Fleeting ami Anchorage Areas 
Subject to the General Conditions above, this NWP is hereby programmatically certifi ed. 

NWP-IO Mooring Buoys 
Subject (0 the General Conditions above, this NWP is hereby programmatica ll y cert ified. 

NWP-l1 Temporary Recreational Structures 
Subject to the General Conditions above, this NWP is hereby programmatically certi fied. 

NWP-12 Utility Line Activities 
Subject to the General Conditions above, and the following permit-specific conditions, this NWP is 
hereby programmaticall y cert ified. 

Impacts under this pennit are limited to the greater of 112 acre or 300 linear feel of waters of the U.S. , 
including intermittent and ephemeral streams. Only the 300 linear foot limi t may be waived by EPA 
upon approval , consistent with General Condition 02. Waivers. 

Under thi s certi fication, NWP 12 can only be used once for a single and complete project hav ing 
independent utility. When NWP 12 is proposed for multiple locations a written determination wi ll be 
provided describing independent utility of each impact location for approval by EPA, consistent with 
Geneml Condition 0 1. Notification. 

Permittees are required to ensure that the construction of utility lines does not resu lt in the draining of 
any water of the U.S., including wetlands. This may be accomplished through the use of clay blocks. 
bentonite, or other suitable materi al (as approved by EPA) to seal the trench. 

For utility line trenches, during construction, the permittee shall remove and stockpile, separately, the 
top 6 - 12 inches of topsoi l. Following installation of the utility line(s). the permittee shall replace the 
stockpi led topsoil on top and seed the area with native vegetation. 

NWP-13 Balik Stabilization 
Subject to the General Conditions above, and the following permit-specific conditions, this NWP is 
hereby programmatically certified. 

Unless approved by EPA, consistent with General Condition 02. Waivers, impacts under thi s permit are 
limited to the greater of 1/2 acre or 300 linear feet of waters of the U.S .• including intermillenl and 
ephemeral streams. 

All bank: stabilization activities under this permit shall involve either the sole use of Ilative vegetation or 
other bioengineered design techniques (e.g. wi llow plantings, root wads, large woody debris. etc.) or a 
combination of hard-armori.ng (e.g. rock) and native vegetation or bioengineered design techniques, 
unless specifically determined to be impracticable by the EPA. 

NWP-14 Linear Transportation Projects 
Subject to the General Conditions above, and the fo llowing permit-specific conditions, this NWP is 
hereby programmatically certified. 
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Impacts under this permit are limited to the greater of 112 acre or 300 linear feel of non-tidal waters of 
the U.S .. including intermiuent and ephemeral streams, and 113 acre or 300 linear feet of tidal waters of 
the U.S . 

NWP 14 can only be used once for a single and complete project having independent utility. When 
NWP 14 is proposed for multiple locations a written detcrmination will be provided describing 
independent ut il ity of each impacl location for approval by EPA. consistent with General Condition 01. 
NOt{{iClIl ivlI. 

All bank stabilization acti vities under th is permit shall involve either the sole use of nati ve vegetat ion or 
other bioellgineered design techniqucs (e.g. willow plantings. roOI wads. large woody debris, etc.) or a 
combination of hard-annoring (e.g. rock) and nati ve vegetation or bioengineered design techniques, 
unless specifica ll y determined to be impracticable by the EPA. 

NWP-15 U.S. Coast Guard Approl'ed Bridges 
Subject to the General Conditions above. this NWP is hereby programmaticall y certified. 

NWP-16 Return Water from Uplalld Contailled Disposal Areas 
Subject to the General Conditions above, this NWP is hereby programmatically certified. 

NWP-17liydroflower Projects 
Subject to the General Conditions above, this NWP is hereby programmatically certified. 

NWP-18 Minor Discharges 
Subject to the General Conditions above, th is NWP is hereby programmaticall y certified. 

NWP-19 Millor Dredgillg 
Subject to the General Conditions above, Ihis NWP is hereby programmatically certified. 

NWP-20 Respollse Operatiolls for Oil alld Hazardous Substances 
Subject 10 the General Conditions above. this NWP is hereby programmatica ll y certified. 

NWP-21 Sur/ace COlli Mining Activities 
Subject to the General Conditions above. and the following permit -specific conditions, this NWP is 
hereby programmatica ll y certified. 

adore an applicant may usc this pennit. EPA must approve a compensatory mitigation plan sufficient to 
ensure impacts to aquatic resource functions are minimal. 

NWP-22 Removal of Vesse/~' 
Subject to the General Conditions above. this NWP is hereby programmatica ll y certified. 

NWP-23 Approvel/ Categorical Exclusions 
Subject to the General Conditions above. th is NWP is hereby programmatically certi fied. 

NWP-241"diall Tribe or State Al/millistered Sectioll 404 Programs 
Subject to the General Conditions above. this NWP is hereby programmatica ll y certified. 
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USEPA Region 9 Conditional CWA§40 1 Certification of the 20 12 NW Ps for projects on applicable tribal lands 

NWP-25 Structural Discharges 
Subject to the Genera l Conditions above, this NWP is hereby programmatically certified. 

NWP-26 [Reserved] 
This NWP is no longer in use. No certification is necessary. 

NWP-27 Aquatic Habitat Restoratioll, Establishment, and Enhancement Activities 
Subject to the General Conditions above, and the fo llowing permit-specific condition, thi s NWP is 
hereby programmatically certified. 

Upon review of a PCN or MPCN, consistent with General Condition OJ. NOl(ficalioll, EPA will approve 
or deny on a case-by-case bas is whether the proposed project will result in a net increase in aquatic 
resource func tions and services, consistent with the NWP. An individual certi fication may be required in 
the event EPA denies approval of a waiver for this NWP. 

NWP-28 Modifications of Existing Marinas 
Subject to the General Conditions above, th is NWP is hereby programmatical ly cert ified. 

NWP-29 Residelltial Developments 
Subject to the General Conditions above, and the fo llowing permi t-specific conditions, th is NWP is 
hereby programmatically certified. 

Unless approved by EPA, consistent with General Condition 02. Waivers, impacts under this permit are 
limited to 1/4 acre of impacts to non-tidal waters of the U.S. for single fami ly houses, and the greater of 
112 acre or 300 linear feet of impact to waters of the U.S. for multi-unit residenti al developments. 

Under tJlis certification, this permit wi ll not be used to approve residentia l developments and their 
attendant features within the 100-year floodplain. The I DO-year floodplain is determined based on 
hydro logic conditions at the time of the NWP application. 

Recreational faci lities such as playgrounds, playing fie lds, and golf courses are not authorized under this 
celtification. These projects are separate and distinct from residential developments. are not required to 
be included in a res idential development project for it to be practicable, and their construct ion within 
waters is normally avoidable. 

NWP-30 Moist Soil Management for Wilil/ife 
Subject to the General Conditions above, this NWP is hereby programmatically certifi ed. 

NWP-31 Maintenance of Existing Flood Control Facilities 
Subject to the General Conditions above, and the following permit-speci fic conditions, this NWP is 
hereby programmaticall y certified. 

Upon review of a PCN, consistent with General Condition 0 I. Notificaf ioll , EPA will approve or deny 
on a case-by-case basis whether the proposed project wi ll result in minimal impacts to waters of the U.S. 
for projects that include removal of levee vegetation. 

12 
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NWP-32 Completed Enforcement Actions 
Subject to the General Condi tions above, th is NWP is hereby programmatically certified. 

N WP-33 Temporary COllstruction, Access, (Iml Dewatering 
Subject to the General Condit ions above, this NWP is hereby programmaticall y cel1ified. 

NWP-34 Cranberry Production Activities 
Subject to the General Conditions above, tJlis NWP is hereby programmatica ll y certified. 

NWP-35 Mailltenance Dredging of Existing Basins 
Subject to the General Conditions above, this NWP is hereby programmatically certified. 

NWP-361Joat Ramps 
Subject to the General Conditions above, and the fo llowing permit -specific conditions, this NWP is 
hereby progranullatica ll y certi fied. 

Unless approved by EPA, consistent with General Condition 02. Wai vers, impacts under this penni! are 
limited to 50 cubic yards of fi ll and ramps that are 20 feet wide or less. 

NWP-37 Emergency Watershed Protection ami Rehabilitatioll 
Subject to the General Conditions above, this NWP is hereby programmaticall y certified. 

NlVP-38 Cleanup of Hazardous and Toxic Waste 
Subject to the General Conditions above. th is NWP is hereby programmatically cel1ified. 

NWP-39 Commercial ami In stitutional Developments 
Subject to the General Conditions above, and the fo llowing permit-specific conditions. this NWP is 
hereby progr:.lIl1matica ll y certified. 

Under thi s certification, th is permit will not be used to approve commercial and insti tutional 
developments and their attendant Fcatures within the IOO-year floodplain . The 100-year floodpl ain is 
detcrmined based on hydro logic conditions at the time of the NWP application. 

Recreational fac ilities such as playgrounds, playing fie lds, and golf courses are not authorized under this 
cert ific<uion. These projects are separate and distinct from commercial and institutional development, 
are not required to be included in such developments to be practicable. and the ir construction with in 
waters is normally avoidable. 

N WP-40 Agricultural Activities 
Subject to the General Conditions above. and the fo llowing permi t-specific conditions, thi s NWP is 
hereby programmat ica ll y certi fied. 

Construction of farmponds under this certification is limited to those that do not qualify for the Clean 
Water Act section 404(f)( I )(C) exemption because of the recapture provis ion at section 404(f)(2). 
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Under this certification, no di scharges are authorized wh ich would impact hydrolog ical connectivity 
between jurisdictional waters to such an ex tent as to convert waters of the U.S. to uplands, or otherwise 
isolate waters and eliminate federal regulatory jurisdiction. 

Unless approved by EPA, consistent with General Cond ition 02. Waivers, impacts under this perm it are 
limited 10 the greater of 112 acre or 300 linear feet of impacls 10 non-tidal waters of the U.S. , including 
intermittent and ephemeral streams. 

NlVP~41 Reshaping Existing Drainage Ditches 
Subject to the General Conditions above, and the following permit-specific conditions, this NWP is 
hereby programmatically certified. 

Unless approved by EPA. consistent with General Condit ion 02. Waivers. impacts under this permit are 
limited to the greater of 112 acre or 300 linear feet of impacts 10 non-tidal waters of the U.S ., including 
intermillent and ephemeral streams. 

All sidecast materials from excavat ion must be stored and/or disposed of with in non-jurisdict ional 
uplands under this certification. A statement must be included in the noti ficat ion as to how the 
applicant's acti vities will improve water quality. 

Under this certification, no discharges are authorized which would impact hydrological connectivity 
between jurisdictional waters to such an extent as to convert waters of the U.S. to uplands, or otherwise 
isolate walers to e liminate federal regulatory jurisdiction. 

NWP-42 Recreational Facilities 
Subject to the General Conditions above, this NWP is hereby programmatically certified. 

NWP-43 Storm water Management Facilities 
Use of this NWP is not covered by this programmatic cerlification, and prospective users on triba l lands 
must seek individual project certification from EPA in all cases. NWP authorization of constructing 
slormwater facilities within waters of the U.S. di scourages applicants from using practicable 
construction options that locate stonnwater retention and detention faci lities "off li ne" from streams. 
For example, retention facilities are often built as sediment (or debris) basins within a stream. This 
practice includes constructing a dam in the stream, excavating out a basin, and regular sediment removal 
to maintain the struclure. These faci lities cause considerable and unnecessary damages to stream 
functions as retention fac ilit ies can be located "off line" by constructing a high flow diversion channel 
above the ordinary high water mark. If app licants can conliuue to use the traditional , more damaging 
practices that are sanctioned by this NWP, there is no incentive for these management pract ices to 
improve. We do not believe NWP-43 for new faci lities complies with the CWA Section 404(b)( I) 
Guidelines. 

CWA section 401 certification for this NWP is denied without prejud ice. Applicants for projects on 
tribal lands must apply to EPA for individual certification if this NWP is proposed to be used. 
Applicants can apply for an individual certification by providing the same content required in a MPCN 
described in General Condition 0 L Notificatioll, of this certification. 
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NWP-44 Milling Activities 
Subject to the General Conditions above, and the fo llowing permit-specific condi tions. this NWP is 
hereby programmatica ll y cerli ried. 

Appl ican ts must ensure that mining activities (c.g .. aggregate mining) approved by this NWP will not 
C3use upstream head cutting or downstream inc ision. Notification to EPA shall include a narrative 
descri ption and des ign dmwing. when 3pplicable, of any measure that will be implemented to comply 
with the condition. 

When used fo r in-st ream aggregate min ing acti vities. compensatory mitigat ion is likely to be required 
due to extensive indirect impacts and tempora l losses typica l of th is type of impact. 

NWP-45 Repair oj UplllluJ.\· Damaged by Discrete Events 
Subject to the General Conditions above. and the followi ng pennit-specific conditions, this NWP is 
hereby programmati call y certified. 

Unless approved by EPA, consistent with Genera l Condition 02. Waivers, impacts under this permit arc 
li mited to the greater of 112 acre or 300 li near feet of impacts to non-tida l waters of the U.S .. including 
intermittent and ephemeral streams. 

NWP-46 Discharges ill Ditches 
Subject to the General Condi tions above. and the fo llowing permit-specific condit ions, this NWP is 
hereby programmat ically certifi ed. 

Unless approved by EPA, consistent with Genera l Condition 02. Waivers. impacts under this permit me 
limited to the greater of 112 acre or 300 linear fect of impacts to non-tidal waters of the U.S., including 
illtemlittent and ephemeral streams. 

NWP-47 [Reserved] 
This NWP is no longer in use. No certification is necessary. 

NWP-48 Commercial SheJ{{is" Aquaculture AcJilliJies 
Subject to the Genera l Conditions above, and the following permit-specific cond it ions, this NWP is 
hereby programmatically certified. 

Under this cel1ificatioll. impacts to submerged aquat ic vegetation are prohibited, consistent with NWP 
19. Millor Dredging. and NWP 36. Bo(/{ Ramps. 

NWP-49 Coal Remillillg Activities 
Subject to the General Condit ions above. and the fo llowing permit-specific conditions, this NWP is 
hereby programmati call y certified. 

Unless approved by EPA. consisten t with Genera l Condition 02. Waivers. impacts under this perm it are 
lim ited to the great.er of 112 acre or 300 linear fee t of impacts to non-tidal waters of the U.S., including 
intermittent and ephcmeml streams. 
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Applicants must provide information in the peN illustrating that activities authori zed under NWP-49 
will result in a net increase in aquatic resource functions. 

NWP-SO Underground Coal Milling Actil'ities 
Subject to lhe General Conditions above, this NWP is hereby programmatically certifi ed. 

NWP-SJ Land-Based Renewable Energy Generatioll Fllcilities 
Subject to the General Conditions above, this NWP is hereby programmatica ll y cel1ified. 

NWP-S2 Water-Based Renewable Ellergy Generatioll Pilot Projects 
Subject to the Genera l Conditions above. this NWP is hereby programmatically certi fied. 
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Summary Table - EPA Region 9 §401 Certification of NWPs for projects on tribal lands 

NWI' C crtiliclItioll S I:ltus · Notification Imp;u:t Limits Notcs 

Gellcr:.! Six-cilic Dcnicd 
Conditions Conditious 

1 X MPCN None 

2 X MPCN None 

3 PCNor Generrtl!y no -No undersized structures 

X X MPCN increase in III! -Bioengineering used whenever 

footprint pract icrthle 

4 X MPCN None 

5 X MPCN 25 cyds 

6 X MPCN 25 cyds 

7 X PCN NOlle , X peN None 

<) X MPCN Nunc 

10 X MPCN Nunc 

" X MPCN None 

12 PCN or .... . 12 aae or 3()()" -Only once per single and complete 

X X 
MPCN project with independent utility 

-Waiver approval required from EPA 
fur 3()(), 

13 PCNor "'* 1/2 acre or 300' Waiver approval required from EPA 
X X 

MPCN 

14 PCNor ** In acre or 300' Only once per single and complete 

X X MPCN nOIHida!. 113 acre projcct with independent utility 

ur 300' tidal 

15 X MPCN None 

](j X MPCN None 

17 X PCN None 

" X 
PCN or 1/ i0llcrc or25 cyds 

MPCN 

1<) X MPCN 25 cyds 

20 X MPCN Nune 

21 X X PCN In acre or 3(Kl" EPA ;Ipproves mitigatiun plan [irst 

22 PCNor None 
X 

MPCN 

23 
X 

PCNor None 

MPCN 
24 X MPCN Nu ne 

25 X MPCN None 

26 Reserved 

27 PCN Of None Approval required from EPA 
X X 

MPCN 

" X MPCN None 

2<) PCNur ** 114 ;Icre for -W,liver approv<ll required from EPA 

X X 
MPCN s ingle house, 112 -No recreational impllcts lIllIhorized 

lIcre or 300' for 

muiti-linit 

30 X MPCN None 

]I 
X X 

PCN None Approvlli for levee vegetation removal 

required from EPA 
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32 

33 
34 
35 

36 

37 

3H 

39 

40 

4 1 

42 

43 
44 

45 

46 

47 
48 

49 

50 

51 

52 

X 
MPCN 5 acres nUII ·tidal ur 

I acre tidal 

X PCN None 

X PCN to aerel> 

MPCN Lesser of previllusly 

X 'IUthori".cd ur 
controlling depths 

PCN IIr 50 cyd s, 20' ·wide Waivcr ilpproval requirct1 from EPA 
X 

MPCN r.lIllp 

X 
PCNur None 

MPCN 

X PCN Nunc 

PCNor 112 :Ien:: or )IX)' Wlliv!'r approval required from EPA 
X X 

MPCN non·tidal 

X X 
PCNor 112 acre or 300' Waivef llPpmval fCquireti from EPA 

MPCN non-tidal 

PCN IIf -- 1/2 "ere or 300' W,tiver :Ippmva! requircd from EPA 
X X 

MPCN non-tidal 

X X 
PCN 112 acre or 300' 

non-tid:11 

X MPCN NfA Must apply In EPA for individlml ccrt. 

X X 
PCNor 1/2 ocre or 300' Wiliver appmva! requin..'U from EPA 

MPCN non·tidal 

PCN (If -- In ,ll:fC or 300' Waiver approval requirt'U from EPA 
X X 

MPCN 

X X 
PCNor -- 1/2 "cre or 3(XI' Waiver appmval requirct1 from EPA 

MPCN non-tidal 

Reserved 

PCNor -- Impacts In 

X X MPCN submerged ;I{luatic 
veg. prohihiled 

X X 
PCNor -- 112 acre or 300' Waiver ;Ippmval rcquirc<l from EPA 

MPCN non-tidal 

PCNor 1/2 acre or 300' Wai ver appruval required frolll EPA 
X X 

MPCN non-tid:J! 

X X 
PCNor 112 :tCfC tit 300' Waiver approval required from EPA 

MPCN non· tidal 

PCNor 112 acre ur 300' Waiver approval requirct1 fmm EPA 
X X 

MPCN 
. -*Nulll icahon Calegory : Pre·ConstructlOn Notiliea llull (I'CN): 

• The Corns already requires a PCN, I>uhjcct to criteria in the Corps' Generoll Condition 3 I, nccilUse thc projcct proposes 
use of a NWP thm requires a PCN automatically or for spt:ci fic :lct ivitics au thorized hy the NWP. Applicants must 
simply forwolJ"d a second copy or the PCN already required hy the Corps to EPA Region 9 for notification. If a PCN is 
already required by the Corps anti a W"diver is proPOSl..'U for irllpilcts beyond those approved undcr this certification. 
applicants must include a wrillen dctcrmination thai the waiver will not result in more than minimal impacts to ilqumic 
resource functions for EPA approval. 

Nolific;t tion Cattl::0ry: Modified Pre-Construction Notilication (MPCN): 
• The Com~ docs not require a PCN for any activities ;llIIhorizcd UI1l.Jcr the NWP proposed for II SC. or hccause proposed 

impacts fall below impactl imils identified in the NWP for a PCN. Appl icants must forw:tro a MPCN to EPA Region 9 for 
noti fication. If a waiver is proposcd for impacts beyond those ;lpprovell unller this certification. ilppl ieants must include a 
written determination that the waiver will not result in more than minimal imp:lcts In "(IUmie resource fUn('liolis for EPA 
approval. suhjcctto the criteria hclow. 

" Impact limits are modifiL'() hy EPA 
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