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June 2, 2016 
 
 
Via Certified U.S. Mail   
and Electronic Mail      
 
Honorable Penny Pritzker 
Secretary of Commerce 
U.S. Department of Commerce 
1401 Constitution Avenue, N.W., Room 5516 
Washington, D.C. 20230 
PPritzker@doc.gov 
 
Ms. Eileen Sobeck 
Assistant Administrator for Fisheries 
National Oceanic and Atmospheric Administration 
1315 East-West Highway 
Silver Spring, MD 20910 
eileen.sobeck@noaa.gov 
 
Mr. Dave Hart 
Board of Directors Chair 
Monterey County Water Resources Agency  
893 Blanco Circle  
Salinas, CA 93901 
c/o chamblissws@co.monterey.ca.us 
 
Lieutenant Colonel John C. Morrow 
U.S. Department of the Army  
San Francisco District, Corps of Engineers  
1455 Market Street, 16th Floor  
San Francisco, California 94103 
John.C.Morrow@usace.army.mil    
 

Sixty-Day Notice of Intent to Sue for Endangered Species Act and Clean Water Act  
Violations in Relation to the Salinas Valley Water Project 

 
Dear Secretary Pritzer, Ms. Sobeck, Mr. Hart, and Lieutenant Colonel Morrow: 
 
 On behalf of The Otter Project, we write to notify the National Marine Fisheries 
Service (“NMFS”), Monterey County Water Resources Agency (“MCWRA”), and the U.S. 
Army Corps of Engineers (“Army Corps”) of our intent to sue over ongoing violations of 
Sections 7 and 9 of the Endangered Species Act in connection with the ongoing operation 
of the Salinas Valley Water Project, as well as ongoing violations of the Section 404 Clean 
Water Act permit issued by the Army Corps to MCWRA for that project.   
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STATUTORY BACKGROUND 
 

The Endangered Species Act (“ESA”) was enacted, in part, to provide a “means 
whereby the ecosystems upon which endangered species and threatened species depend 
may be conserved [and] a program for the conservation of such endangered species and 
threatened species.”  16 U.S.C. § 1531(b).  Species may be listed as endangered or 
threatened if they are in danger of extinction or likely to become so in the foreseeable 
future.  16 U.S.C. §§ 1532(6), (20).  Once a species is listed, the statute prohibits any 
person, including any agency, from causing harm to the species unless authorized by either 
the National Marine Fisheries Service or the U.S. Fish and Wildlife Service (collectively, 
“Service”).   
 
 The Clean Water Act was enacted to restore and maintain the chemical, physical 
and biological integrity of the nation’s waters through national goals such as prohibiting the 
discharge of toxic pollutants and providing for the protection and propagation of fish, 
shellfish and wildlife.  33 U.S.C. § 1251.  

A.  ESA Section 9 Prohibition on Take of Listed Species 
 
 The ESA generally prohibits “take” of listed species.  16 U.S.C. § 1538(a).  The 
term “take” means “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any such conduct.”  16 U.S.C. § 1532(19).  The term 
“harm” includes “significant habitat modification or degradation where it actually kills or 
injures wildlife by significantly impairing essential behavioral patterns, including breeding, 
feeding, or sheltering.”  50 CFR § 17.3 (2006).  The term “harass” means “an intentional or 
negligent act or omission which creates the likelihood of injury to wildlife by annoying it to 
such an extent as to significantly disrupt normal behavioral patterns which include, but are 
not limited to, breeding, feeding, or sheltering.”  Id.   
 
 A person or agency may avoid liability for unlawful take under Section 9 through 
compliance with the Section 7 consultation provisions described below.  After Section 7 
consultation is completed, however, only take activity “in compliance with the terms and 
conditions specified in” the resulting biological opinion and incidental take statement “shall 
not be considered to be a prohibited taking of the species concerned.  16 U.S.C. § 
1536(o)(2).  Accordingly, a person who fails to comply with an incidental take statement is 
not shielded from Section 9 liability for actions that harm or harass a listed species.  
 
B.  ESA Section 7 Consultation and Duty to Reinitiate 
 

Section 7(a)(2) of the ESA requires federal agencies to “insure that any action 
authorized, funded, or carried out by such agency . . . is not likely to jeopardize the 
continued existence of any endangered species or threatened species or result in the adverse 
modification of [the critical] habitat of such species . . . .”  16 U.S.C. § 1536(a)(2).  Once a 
federal agency determines that its action “may affect listed species or critical habitat,” it 
must consult with the authorized representative of appropriate Service.  50 C.F.R. 
§ 402.14(a); see id. § 402.02 (definitions).   
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Following consultation, the Service will provide the federal action agency with a 
written biological opinion that details how the proposed agency action affects listed species 
and their critical habitat.  Where the Service determines that the proposed action will 
jeopardize the continued existence of a listed species or destroy or adversely modify its 
critical habitat, the biological opinion also must suggest “reasonable and prudential 
alternatives” that the Secretary believes will avoid jeopardy and adverse modification.  
16 U.S.C. § 1536 (b)(3)(A); 50 C.F.R. § 402.14. 

If the Service concludes that the proposed action, with implementation of these 
reasonable and prudent alternatives, will not cause jeopardy or adverse modification of 
critical habitat, the Service will also issue an incidental take statement. 16 U.S.C. § 
1536(b)(4).  The incidental take statement “specifies those reasonable prudent measures” 
that are “necessary or appropriate to minimize such impact” and “sets forth the terms and 
conditions . . . that must be complied with” by the Federal agency and applicant to 
implement those measures. 16 U.S.C. § 1536(b)(4) (emphasis added); see also 50 C.F.R. § 
402.14(i)(1). 

The ESA requires the Service and the federal agency to reinitiate formal 
consultation when “discretionary Federal involvement or control over the action” has been 
retained or is authorized by law and any of the following circumstances apply:  
 

(a) the amount or extent of take specified in the incidental take statement is    
exceeded; 

(b) new information reveals effects of the action that may affect listed species or 
critical habitat in a manner or to an extent not previously considered; 

(c)  the identified action is subsequently modified in a manner that causes an effect 
to the listed species or critical habitat that was not considered in the biological 
opinion; or 

(d) a new species is listed or critical habitat designated that may be affected by the 
identified action. 

 
 50 C.F.R. § 402.16 

 
C.  Clean Water Act Section 404 Permits 
 
 The Clean Water Act prohibits the discharge of dredged or fill material into waters 
of the United States without a permit from the Army Corps of Engineers (“Army Corps”).  
33 U.S.C. §§ 1311(a), 1344(a); 33 C.F.R. § 320.3.  Failure to comply with the terms of a 
Section 404 dredge and fill permit is unlawful, 33 U.S.C. §§ 1311(a), and subjects the 
permittee to civil liability. 33 U.S.C. § 1344 (s)(4) 
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FACTUAL BACKGROUND 
 

A.   Status of Steelhead Trout in the Salinas River Watershed 
 

The Salinas River watershed is a large river system that extends from valleys 
between coastal mountain ranges over a hundred miles into the Pacific Ocean.  The 
watershed is a spawning site, rearing habitat, and migration route for South-Central 
California Coast (“S-CCC”) Steelhead Trout, a threatened species.  Steelhead trout are 
anadromous fish, meaning they are born in fresh water, migrate to the ocean, and then 
return to fresh water to spawn.  Biological Opinion and Incidental Take Statement for the 
Salinas Valley Water Project (June 21, 2007) (“2007 BiOp”), at 23, available at 
http://www.westcoast.fisheries.noaa.gov/publications/recovery_planning/salmon_steelhead
/domains/south central southern california/nmfs bo salinas valley water project opinio
n 6-21-07pdf.pdf.  Because steelhead experience several different life-history stages that 
require use of all portions of a river system, they serve as an indicator of the health of 
watersheds.  Steelhead require gravelly areas for spawning, increasingly deeper water as 
they grow into adolescence, woody debris to protect them from predation, and cool flowing 
waters with ocean access for migration.  See Peter B. Moyle, et al.,“Salmon, Steelhead, and 
Trout in California: Status of an Emblematic Fauna,” (2008) (“Moyle Report”), at 80, 
available at https://watershed.ucdavis.edu/pdf/SOS-Californias-Native-Fish-Crisis-Final-
Report.pdf.  

 
Adult steelhead migrate to the fresh waters of the Salinas River and its tributary 

rivers such as the Arroyo Seco, San Antonio, and Nacimiento between November and June, 
with peak migration in March.  Spawning begins shortly after the adult fish reach spawning 
areas, which are gravel “nests” or the downstream end of pools.  After four to eight weeks, 
depending on water temperatures, young steelhead emerge from the gravel and move into 
shallow, low velocity areas in side channels.  They travel to deeper water as they grow.  
After one or more years, these juveniles – called smolts – biologically and physiologically 
adapt in preparation of their March through late May or June process of downstream 
migration and entry into saltwater.  Steelhead may go through this extraordinary life cycle 
and migrate between saltwater and freshwater to spawn multiple times.  See generally, 
NMFS, South-Central California Coast Steelhead Recovery Plan (Dec. 2013) (“Recovery 
Plan”), at Chapter 2, available at http://www.westcoast.fisheries.noaa.gov/publications/ 
recovery_planning/salmon_steelhead/domains/south_central_southern_california/nmfs_bo
_salinas_valley_water_project_opinion_6-21-07pdf.pdf; also Moyle Report at 79-85.   

 
The steelhead population has experienced a dramatic decline in the Salinas 

Watershed. Historically, an estimated 25,000 adult fish returned to the Central Coast 
region.  Recovery Plan at xi.  Now less than 500 return to the region.  Id.  And while 4,750 
adult steelhead returned to the Salinas River in 1965, Moyle Report at 81, the most adult 
steelhead to return since 2010 were a mere 43 steelhead that were detected in 2013.  
Attachment A (Letter from NMFS to MCWRA, dated Oct. 6, 2015), at 2.  In 2011 and 
2012, 13 and 17 steelhead returned to the Salinas River, respectively.  Id.  No steelhead 
returned to the Salinas River in 2010, 2014, and 2015.  Id. 
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B.  History of Consultation for the Salinas River Water Project  
 

After listing the South-Central California Coast Steelhead – the population of 
steelhead that inhabit the Salinas River and its tributaries – as a threatened species in 1997, 
NMFS has been significantly involved in management of the declining Salinas watershed 
population, including through development of the Recovery Plan and consultation with 
agencies and entities conducting activities that may result in take of the species.  NMFS 
attributes the steelhead population declines in the Salinas watershed to water development, 
agriculture, flood control programs, forestry practice, mining, and urbanization.  Recovery 
Plan at xi.  Specifically:  

 
Habitat modification of natural flow regimes by dams and other water control 
structures have resulted in increased water temperatures, changes in fish community 
structures, depleted flow necessary for migration, spawning, rearing, flushing of 
sediments from spawning gravels, and reduced gravel recruitment. In addition to 
these systemic threats to steelhead habitat, dams and other water control structures 
have also resulted in increased direct mortality of adult and juvenile steelhead. 

 
Id. at 3-2. 
 

MCWRA, a local agricultural water agency, conducts extensive water and 
wastewater management activities throughout the Salinas River watershed, including dam 
operations and water diversion activities that directly impact freshwater habitat quality and 
availability for steelhead.  Most significantly, MCWRA’s Salinas Valley Water Project 
(“Water Project”) included increased the spillway capacity of the Nacimiento Dam and a 
seasonal river diversion facility (“Salinas River Diversion Facility”) with a small dam and 
diversion structure to impound and distribute increased spring, summer, and early fall 
reservoir releases from the San Antonio and Nacimiento Dams to provide surface water 
deliveries for irrigation.  2007 BiOp at 6.  

 
In 2002, MCWRA applied to the Army Corps for a Clean Water Act Section 404 

permit to construct the Salinas River Diversion Facility as part of the Water Project.  2007 
BiOp at 3.  The Army Corps then initiated ESA Section 7 consultation with NMFS because 
the Water Project would affect ESA-listed steelhead trout and its critical habitat.  Id. at 4, 7.  
After years of reviewing engineering plans and analyzing river flows, NMFS issued the a 
final Biological Opinion and Incidental Take Statement to the Army Corps on June 21, 
2007.  Id. at 6.  The 2007 BiOp incorporated the “Salinas Valley Water Project Flow 
Prescription for Steelhead Trout in the Salinas River” and its supplements (“Flow 
Prescription”) (Oct. 11, 2005), at 31, available at http://www.mcwra.co.monterey.ca.us/ 
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flow_monitoring/ documents/2005%20FlowPrescriptionWithAppendicesAndErrata.pdf.   
In November 2007, the Army Corps issued MCWRA a Clean Water Act Section 404 
permit for the diversion facility and conditioned that permit on MCWRA’s adherence to the 
requirements in the Biological Opinion and Incidental Take Statement.  Attachment B, 
(Department of the Army Permit No. 24976S) (“Corps Permit”).  NMFS subsequently 
issued a letter modification of the BiOp with respect to the take limit on sampling 
activities.  Attachment C (Letter from NMFS to Army Corps, dated Apr. 25, 2012) at 2.   
 
 The Water Project was constructed in 2010.  The Salinas River Diversion Facility 
portion of the project is located at river mile 4.8, at a lagoon with a sandbar that is 
sometimes open, allowing river flow to reach the ocean, and sometimes closed, directing 
river flow into the Old Salinas River channel.  BiOp at 8.  The Salinas River Diversion 
Facility is operated seasonally from April 1 through October 31 and includes a small dam 
and intake structure, fish bypass facilities, a pump station, and a pipeline connection to the 
Castroville Seawater Intrusion Project.  Id. at 7-8.  The Water Project also increased the 
Nacimiento Dam spillway capacity and changed the amount, frequency, and schedule for 
releases of water from the Nacimiento and San Antonio reservoirs.  Id. at 8-9.   
 
C. MCWRA’s Noncompliance with the Biological Opinion/Incidental Take 

Statement 
 
Since 2007, MCWRA has failed to implement key elements of the Salinas Valley 

Water Project as outlined in the “project description” of the BiOp.  MCWRA also has 
repeatedly violated the nondiscretionary “terms and conditions” imposed by NMFS as part 
of the Incidental Take Statement.  NMFS explicitly detailed specific items of BiOp non-
compliance in its January 28, 2011 letter to the Army Corps.  See Attachment D.  Despite 
the fact that these identified violations by MCWRA are ongoing, NMFS and the Army 
Corps have not reinitiated consultation or taken any other steps to address them.   

 
1. Flow Prescription   

 
Since 2007, MCWRA has repeatedly failed to comply with the Flow Prescription 

outlined in the BiOp, and NMFS and the Army Corps have permitted these violations to 
continue.  Moreover, in recent drought years, MCWRA has implemented new actions that 
are beyond the scope of the BiOp, and may jeopardize S-CCC steelhead and its critical 
habitat.  NNMFS and the Army Corps are aware of these attempts to evade ESA 
protections.  
  

The Flow Prescription relies on triggers based on reservoir conditions and stream 
flow to initiate passage flows for adult upstream migration, smolt downstream migration, 
and juvenile and adult downstream migration.  The Flow Prescription also requires that 
MCWRA maintain spawning and rearing habitat in the Nacimiento River.  BiOp at 16.  For 
spawning, MCWRA must provide reservoir releases of 60 cfs from the Nacimiento 
Reservoir beginning the eighth day after the first adult steelhead passage day after January 
1 through May 31.  Id. at 16-17.  For rearing, MCWRA must release a minimum of 60 cfs 
throughout the year as long as the water surface elevation of the Nacimiento Reservoir is 
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above 687.8 feet mean sea level (msl).  Id. at 17. 
 
The BiOp allows for some limited flexibility in the Flow Prescription during 

drought conditions: “Under drought conditions, the MCWRA will evaluate reservoir 
storage with regard to the continuation of minimum releases.  When the water surface of 
Nacimiento Reservoir is at or below elevation 748 feet msl recommendations may be 
presented to NMFS for a reduction of the minimum flow criterion.”  Flow Prescription at 
31.  But that flexibility does not permit agencies to use a drought as a perpetual excuse to 
avoid the protections for steelhead required by the ESA and incorporated into the BiOp.  
Indeed, any modifications or adaptations to the Flow Prescription must be “mutually agreed 
upon” by MCWRA and NNMFS.  BiOp at 10.  As described below, in 2014 and 2015, 
MCWRA deviated from the Flow Prescription without NMFS’s agreement. 
 
 On March 18, 2014, MCWRA requested permission from NMFS to reduce flows 
from Nacimiento Reservoir from 60 cfs to 25 cfs, thereby prolonging flow into Nacimiento 
River for as long as possible during a drought.  Attachment E (Letter from MCWRA to 
NMFS, dated Mar. 18, 2014), at 2.  In response, NMFS explained that lower flow volume 
is likely to cause increased temperature and reduced flow velocity, thereby “result[ing] in 
adverse impacts to the quality and quantity of S-CCC steelhead habitat, which could result 
in take of S-CCC steelhead.”  Attachment F (Letter from NMFS to MCWRA, dated Apr. 
25, 2014), at 2.  NMFS suggested additional protective measures, but emphasized that the 
measures did not exempt MCWRA from any resulting take.  Id.  The MCWRA Board 
unanimously voted to reduce minimum releases to 25 cfs following the conditions 
suggested by NMFS.  Attachment G (MCWRA Board of Directors Meeting Minutes, dated 
June 2, 2014).  Releases remained below 60 cfs – in noncompliance with the BiOp – for 
approximately one year, from June 2014 until June 2015.  Attachment H (Letter from 
MCWRA to NMFS, dated July 31, 2015), Attachment 2, at 2-3 (chronicling history of 
reservoir release communications).   
 
 Yet just after MCWRA restored Nacimiento releases to the 60 cfs volume required 
by the BiOp, while confronting the same drought conditions, MCWRA proposed increasing 
flow releases from Nacimiento Reservoir to 250 or 300 cfs.  Attachment I (Letter from 
NMFS to MCWRA, dated July 1, 2015), at 1.  NMFS indicated that it “strongly objects to 
the proposed increase” and that the flow increase would “likely result in adverse 
consequences to the federally threatened Salinas River population of [SCCC steelhead] 
because there will not be adequate water supplies reserved in the reservoir to maintain 
stream flows for fish in the Salinas River.”  Id.  Noting MCWRA’s previous request to 
conserve water releases, NMFS stated that it was “alarmed to hear the [Board of Directors] 
is considering such an aggressive increase in flow releases that will provide temporary 
benefits to a very limited number of stakeholders and beneficial uses” – namely, providing 
surface water and recharge to the King City and Greenfield area.  Id. at 2.  NMFS 
emphasized that MCWRA would not be exempt from any resulting take.  Id. at 3.   
 

MCWRA proposed a water release plan for the Nacimiento and San Antonio Rivers 
that NMFS warned exceeded the scope of the 2007 BiOp.  NMFS explained: “MCWRA 
needs to obtain a section 10(a)(1(B) permit from NMFS, receive incidental take coverage 
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through a section 7 consultation between NMFS and another federal agency, or implement 
the project without causing take of a listed species.”  Attachment J (Letter from NMFS to 
MCWRA, dated Aug. 5, 2014), at 1-2.  Ultimately, MCWRA went forward with its 
proposed increased flow: it began increasing releases from San Antonio Reservoir from 5 
cfs on August 28, 2015 to a maximum rate of 200 cfs on September 4, 2015, gradually 
reducing them back down to 5 cfs at the end of the month, while Nacimiento Reservoir 
releases stayed at 60 cfs.  Attachment K (MCWRA Board of Directors Update, dated Sept. 
28, 2015).  MCWRA’s unilateral decision to increase flows, in spite of NMFS’s jeopardy 
warnings, was not authorized by the 2007 BiOp and required Section 7 consultation.   
 
   The BiOp requires annual adaptive management to ensure effectiveness of the Flow 
Prescription.  Terms and Condition 28 of the 2007 BiOp states: “If the annual evaluation 
indicates the flow prescription is not performing as expected, MCWRA shall develop 
modified flow prescriptions,” which “shall be mutually agreed upon by MCWRA and 
NMFS prior to implementation.”  BiOp at 105.  “These modifications should include 
consideration of any opportunities to improve steelhead habitat conditions if they are 
identified.”  Id.  In accordance with this requirement, and because the ongoing drought is 
no longer an unexpected or temporary state, MCWRA must develop a new Flow 
Prescription that sufficiently protects endangered steelhead in light of changed conditions.   
 

MCWRA has violated the Flow Prescription incorporated into the 2007 BiOp and 
has also violated the adaptive management obligations set forth in Terms and Conditions 
28, by failing to modify the Flow Prescription to achieve effective protections for steelhead 
in light of changed circumstances.  NMFS and the Army Corps have unlawfully failed to 
reinitiate consultation or take any other action in response to these clear violations. 

 
2.  Fish Screen  

 
 As part of the Salinas River Diversion Facility, MCWRA agreed to construct a fish 
screen at the inlet of the Old Salinas River Channel.  BiOp at 9.  The purpose of the fish 
screen is to prevent fish from migrating into the Old Salinas River Channel, an impaired 
water body, and dying at a rate that exceeds allowable take.  Attachment D at 2.  To date, 
MCWRA has not installed the fish screen.  Although NMFS criticized MCWRA for its 
failure to design, permit or construct the fish screen, Attachment D, neither it nor the Army 
Corps has reinitiated consultation or taken any other action to compel MCWRA to remedy 
this violation. 
 

3.  Pesticide Reductions 
 

Under Terms and Conditions 26 of the 2007 BiOp, MCWRA is required to install a 
Vegetated Treatment System within the Blanco Drain to reduce pesticide loads and to 
implement other measures in the event that the system is inadequate.  BiOp at 103.  The 
terms of the Flow Prescription incorporated into the BiOp required that  MCWRA’s 
Vegetated Treatment System reduce the levels of two particular pesticides by 50 to 75 
percent.  Flow Prescription at 26.  Within three years of the Water Project’s startup, 
MCWRA was required to achieve the required minimum 50 percent reduction.  Id.  
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The Vegetated Treatment System was poorly designed, poorly implemented and 

ineffective.  Attachment D at 2-4.  An ineffective system does not satisfy the requirements 
of the BiOp.  To date, MCWRA has not constructed an effective system to reduce the 
pesticide load to the Salinas River by 50 percent.  Although NMFS is aware of this 
violation and criticized MCWRA for its ineffective system, neither it nor the Army Corps 
has reinitiated consultation or taken any other action to compel MCWRA to remedy this 
violation. 
 

4.  Water Quality Monitoring  
 

The BiOp imposes water quality monitoring requirements on MCWRA.  
Specifically, “pesticide concentrations for Blanco Drain will be monitored and recorded for 
the period of April through the first significant storm flow discharge to the Salinas River no 
less than four times during the SRDF operating season (once in April, June, August, and 
October).”  BiOp at 20.  MCWRA has repeatedly failed to fulfill its water quality 
monitoring requirements.  

 
On March 26, 2010, NMFS objected to MCWRA’s failure to conduct sufficient 

monitoring, which it deemed necessary to understand how the Salinas River Diversion 
Facility affects “water quality, specifically toxicity levels.”  Attachment L (Letter from 
NMFS to MCWRA, dated Mar. 26, 2010), at 1.  Yet MCWRA failed to properly monitor 
the input and output of the Blanco Drain to assess the effectiveness of contaminant 
reduction by the Vegetated Treatment System.  Attachment D at 2-4.  NMFS further 
directed that monitoring should include pesticides beyond chlorpyrifos and diazinon, in 
order to “give a true account of the toxicity levels in the water entering the Salinas River 
from the Blanco Drain.”  Id. at 3.  MCWRA did not take any action in response to this 
directive. 

   
NMFS subsequently warned MCWRA that data were “inconclusive to evaluate the 

risk and impacts of the Blanco Drain discharge water to S-CCC steelhead” due to five 
deficiencies:  

 
(l)  inconsistent monitoring design; 
(2)  no data collection or analyses on sediment and water toxicity;  
(3) detection of diazinon in water column at levels high enough to effect S-CCC 

steelhead and their critical habitat (Table 2);  
(4) no comparison or use of [reporting limits] or effective concentrations that may 

affect the species; and  
(5) no information on [non-detect] concentration below reporting limits that may 

impact S-CCC steelhead. 
 
Attachment M (Letter from NMFS to MCWRA, dated May 21, 2013), at 2.  Accordingly, 
NMFS again admonished MCWRA to develop a robust sampling regime and to incorporate 
new discoveries on the exposure and risk of different pesticides to S-CCC steelhead.  Id. at 
3. Although MCWRA has not complied with this directive, neither NMFS nor the Army 
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Corps have reinitiated consultation or taken any other action to compel MCWRA to correct 
these violations of the 2007 BiOp.   
 

5. Steelhead Monitoring  
 

Under Term and Condition 27, MCWRA must conduct biological monitoring of 
adult steelhead escapement and juvenile smolt migration.  MCWRA has failed to fulfill 
multiple biological monitoring requirements.  

 
For example, first, MCWRA has only installed three rotary screw traps rather than 

the required four to quantify downstream migration of smolts in the Arroyo Seco and 
Salinas Rivers. BiOp at 103; Attachment D at 5.  Second, for three years, MCWRA also 
failed to install a system for monitoring adult escapement.  Id. at 4-6.  The monitoring 
equipment must be operated from December 1 through March 31 to monitor adult 
migration numbers once the lagoon is breached.  BiOp at 103; Attachment D at 5.  
Although the system was in place at one point, MCWRA indicated that it was 
“subsequently destroyed by high flows from the March 19 – 27, 2011 storms and was 
unable to be replaced.”  MCWRA has not indicated how it will fund a replacement 
monitoring system.  E.g., MCWRA Board of Directors Meeting Agenda (May 23, 2016), at 
6 (Budget “goal” indicating that agency needs to develop a sustainable funding source for 
the fish monitoring requirements), available at 
http://www.mcwra.co.monterey.ca.us/board_of_directors/agenda/ 
2016/5%20Regular%20BOD%20Meeting%20Agenda%20and%20Packet%20052316.pdf.      
 

6. Section 404 Permit 
 

By violating the Terms and Conditions of the 2007 BiOp, as described above, 
MCWRA is also violating its Clean Water Act Section 404 permit, which incorporates 
those provisions by reference and authorizes MCWRA to construct the Salinas Valley 
Diversion Facility “conditional” on complete compliance.  Corps Permit at 2.  
Noncompliance constitutes a permit violation.  Id. 
 
D.  New Information Affecting Steelhead Survival and Requiring Additional 

Consultation  
 

Additionally, new circumstances in the Salinas River Watershed – changes in 
pesticide use, drought, and the presence of fish in the San Antonio River – have altered the 
baseline environmental conditions on which the 2007 BiOp’s protections were premised.  
These changes undermine the sufficiency of the measures prescribed by NMFS in 2007 to 
protect threatened steelhead from harm as a result of MCWRA’s ongoing water diversion 
activities.   
 

1. Pesticide Use  
 
 The Biological Opinion focuses primarily on chlorpyrifos and diazinon, but since 
2007, new information has come to light about the application rate of pesticides in the 
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Salinas Valley region and the adverse effect of different pesticide classes on steelhead.  
This new information requires NMFS and the Army Corps to reinitiate consultation.  
 

The application rate of different pesticides in the Salinas Valley region has changed.  
When the BiOp was issued in 2007, chlorpyrifos and diazinon were applied in amounts 4 
and 100 times greater, respectively, than in 2013.  Compare 2007 Annual Pesticide Use 
Report Indexed by Chemical – Monterey County, http://www.cdpr.ca.gov/docs/pur/ 
pur07rep/chemcnty/monter07 ai.pdf, with 2013 Annual Pesticide Use Report Indexed by 
Chemical – Monterey County, http://www.cdpr.ca.gov/docs/pur/pur13rep/chemcnty/ 
monter13_ai.pdf.  NMFS has also concluded that it is “reasonable to assume that 
concentrations of chlorpyrifos and diazinon are likely decreasing in the Salinas River 
watershed due to:  

 
(1) prohibitions on the use of chlorpyrifos and diazinon by state and federal 

regulatory agencies;  
(2) agricultural community increased use of other organophosphates (OPs); and  
(3) implementation of pesticide specific TMDLs and agricultural orders to reduce 

use in the Lower Salinas River.  
 
Attachment M at 2-3.  The use of pyrethroids and neonicotinoids has also increased. 

 
As volumes of chlorpyrifos and diazinon have decreased in application, NMFS has 

started to look at the impacts of other substitute pesticides. Since November 2008, NMFS 
has issued seven biological opinions related to the U.S. Environmental Protection Agency’s 
proposed registration of 31 active pesticide ingredients, analyzing their effects on listed 
Pacific salmonids and their critical habitats.  “Pesticide Consultations with EPA,” 
http://www.nmfs.noaa.gov/pr/ consultation/pesticides.htm.  For S-CCC steelhead, NMFS 
concluded that the following 16 pesticides could jeopardize the fish’s continued existence 
and/or adversely modify designated critical habitat: 2, 4-D butoxypropyl ester, carbaryl, 
carbofuran, chlorothalonil, chlorpyrifos, diazinon, malathion, methidathion, naled, oryzalin, 
pendimethalin, phosmet, trifulalin, diflubenzuron, fenbutatin oxide, and propargite.  See 
May 21, 2013 Letter at 3 (first 13 pesticides); Biological Opinion on EPA’s Registration of 
Pesticides Containing Diflubenzuron, Fenbutatin Oxide, and Propargite at 559 (final 3 
pesticides).  Many of these pesticides are currently applied for agricultural use in the 
Salinas Valley.  See generally 2013 Annual Pesticide Use Report Indexed by Chemical – 
Monterey County, http://www.cdpr.ca.gov/docs/pur/pur13rep/chemcnty/monter13_ai.pdf. 
  

2. Drought  
 

The Biological Opinion assumed precipitation would follow historical wet and dry 
year patterns, see, e.g., BiOp at 12-13, and the Water Project would operate as planned.  
Neither assumption has proved correct, however.  California has experienced a severe, 
multi-year drought that began years after NMFS issued the Biological Opinion in 2007.  
The Flow Prescription only contemplated water releases from the Nacimiento and San 
Antonio Reservoirs for steelhead flows in the Salinas River when combined water storage 
is above 150,000 acre-feet for smolt outmigration or 220,000 acre-feet for adult upstream 
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migration and juvenile passage to the lagoon.  Flow Prescription at 3. The Flow 
Prescription does allow for 2 cfs of flow to the lagoon during dry years where flows for 
migration are not triggered.  Id.  Due to the drought, reservoir storage capacity has not 
exceeded the migration-flow trigger levels for years, relieving MCWRA from any 
obligation to provide conservation releases.  Due to declining reservoir storage and low 
rainfall, there have been no fish passage days since 2011, effectively precluding steelhead 
reproduction.  Attachment A  at 1-2.  As a result, steelhead trout receive essentially no 
conservation flow benefit from the BiOp that was crafted with the object of protecting the 
species.  
 

Moreover, the effects of drought are exacerbated by MCWRA’s large-scale repair 
and maintenance projects.  For example, in August 2015, MCWRA asserted that it needed 
to reduce the San Antonio Reservoir to dead pool so it could conduct necessary dam 
maintenance activities.  Attachment N (Letter from NMFS to MCWRA, dated Sept. 2, 
2015), at 1.  Although NMFS recommended that MCWRA explore “all feasible 
alternatives to conduct the maintenance before drying up the river,” id., MCWRA went 
forward with its plan and reduced the San Antonio Reservoir to “dead pool.”  Such new 
information and changed operations may cause effects on steelhead that were not 
previously considered in the 2007 BiOp.       

 
3. Presence of Fish in San Antonio River 

 
New information on the presence of steelhead in San Antonio River requires NMFS 

to revisit the BiOp.  When the BiOp was issued in 2007, NMFS believed that steelhead 
were not present in the San Antonio River, and accordingly did not prescribe sufficient 
flow protections in that water body.  See BiOp at 55 (“Current flow and temperature 
parameters in the San Antonio River downstream of San Antonio Reservoir preclude 
rearing, and spawning gravel is thought to be limited[.]”)  When MCWRA shut down the 
San Antonio Dam in 2013 for repairs and maintenance, the water became too warm to 
support steelhead, leading to fish deaths on September 19, 2013.  The discovery dead fish 
demonstrates that the San Antonio can support – and was supporting – steelhead trout. 
Accordingly, the BiOp must be amended to protect steelhead and their San Antonio River 
habitat. 
 

LEGAL VIOLATIONS 
 

The forgoing facts demonstrate that NMFS, the Army Corps, and MCWRA are in 
ongoing violation of both the Endangered Species Act and the Clean Water Act.  First, 
NMFS and the Army Corps had a duty to reinitiate consultation in response to MCWRA’s 
ongoing noncompliance with the requirements, terms, and conditions of the 2007 BiOp 
Statement and in response to new information about changed conditions or changed project 
circumstances, but unlawfully has failed to do so.  Second, NMFS unlawfully modified the 
BiOp in 2012, that modification is invalid, and reinitiation of consultation is required.  
Third, as a result of MCWRA’s noncompliance with the 2007 BiOp, MCWRA and the 
Army Corps are in violation of the Section 9 “take” provision of the ESA.  Fourth, 
MCWRA and the Army Corps are in violation of the Clean Water Act because of 



June 2, 2016  Page 13 
 
 

 
 

MCWRA’s noncompliance with the terms and conditions of its section 404 permit, and the 
Army Corps’ failure to redress this failure.  
 
A. ESA Section 7 Violation by NMFS and Army Corps for Failure to Reinitiate 

Consultation  
 

NMFS and the Army Corps are required to reinitiate formal consultation because 
both federal agencies retained discretionary involvement and control over the Salinas 
Valley Water Project, 50 C.F.R. § 402.16, and because changed conditions and subsequent 
modification of the Water Project have revealed new information about impacts on 
steelhead trout not previously considered in the BiOp.  50 C.F.R. § 402.16(b)-(c).  Each 
agency has an independent duty to reinitiate consultation.  See Envtl. Prot. Info. Ctr. v. 
Simpson Timber Co., 255 F.3d 1073, 1076 (9th Cir. 2001) (“The duty to reinitiate 
consultation lies with both the action agency and the consultation agency”).  Failure to 
reinitiate consultation violates the ESA.  Sierra Club v. Marsh, 816 F.2d 1376 (9th Cir. 
1987) (abrogated on other grounds by Cottonwood Envtl. Law Ctr. v. U.S. Forest Serv., 
789 F.3d 1075, 1085 (9th Cir. 2015)).   
 

1. NOAA Fisheries and the Army Corps Retained Discretionary Involvement 
and Control 

 
NMFS retained discretionary involvement and control over the Salinas Valley 

Water Project through, among other things, Terms and Conditions 28, which established an 
Adaptive Management Strategy that “shall continue in an iterative fashion for the life of the 
project.”  BiOp at 105.  Under that condition, MCWRA is required to annually evaluate the 
effectiveness of the Flow Prescription and modify it when performance is inadequate, and 
both MCWRA and NMFS must “mutually agree[]” to the modified plan.  BiOp at 105.  
The monitoring provisions in Term and Conditions 21 and 27 are further evidence of 
NMFS’s continuing role in overseeing implementation of the project.  BiOp at 101-04.   
 

The Army Corps retained discretionary involvement and control over the Salinas 
Valley Water Project through the Incidental Take Statement, which imposes on the Corps 
“a continuing duty to regulate the activity covered by this incidental take statement.”  BiOp 
at 95.  Furthermore, the BiOp provided that “If the Army Corps: (1) fails to assume and 
implement the terms and conditions, or (2) fails to require any permittee to adhere to the 
terms and conditions of the incidental take statement through enforceable terms that are 
added to any permit, grand document, or contract, the protective coverage of section 
7(o)(2) may lapse.”  Id.  Finally, the Section 404 permit itself is conditioned on compliance 
with the BiOp.  Corps Permit at 2. 
 

2. Noncompliance with the Biological Opinion  
 

MCWRA’s noncompliance with the requirements, terms, and conditions of the 
2007 BiOp obligated NMFS and the Army Corps to reinitiate consultation pursuant to 50 
C.F.R. § 402.16(b) (“new information reveals effects of the action that may affect listed 
species or critical habitat in a manner or to an extent not previously considered”) and 50 



June 2, 2016  Page 14 
 
 

 
 

C.F.R. § 402.16(c) (“the identified action is subsequently modified in a manner that causes 
an effect to the listed species or critical habitat that was not considered in the biological 
opinion”).  As described above, MCWRA has failed to effectively reduce pesticide loads in 
the Blanco Drain by 50 percent (Term and Condition 26) and to fulfill its adaptive 
management obligations related to the Flow Prescription (Term and Condition 28).  These 
mitigation measures were deemed “necessary and appropriate to minimize take of SCCC 
steelhead” by NOAA Fisheries.  BiOp at 97.  Additionally, MCWRA’s failure to 
adequately monitor water quality and steelhead constitute “subsequent modifications” that 
require the agencies to reinitiate consultation.  MCWRA’s failure to install the fish screen 
and adhere to the Flow Prescription, as described in the Project Description, are also 
“subsequent modifications” of the Project as it was understood in 2007. 

 
An agency’s failure to undertake mitigation measures relied on by NMFS in issuing 

a biological opinion constitutes “new information” triggering the duty to reinitiate 
conservation.  Sierra Club v. Marsh, 816 F.2d 1376 (9th Cir. 1987) (holding that 
reinitiation was required when it became apparent that mitigation measure specified in the 
biological opinion – the preservation of 188 acres of marshland for a flood control project – 
“had been delayed and might not take place at all.”  Similarly, an agency’s failure to meet 
monitoring requirements on which the “not likely to adversely affect” determination was 
premised constitutes a “subsequent modification” triggering the duty to reinitiate 
consultation.  Forest Guardians v. Johanns, 450 F.3d 455, 463-465 (9th Cir. 2006) 

   
3. New Information on Pesticide Use, the Drought, and Presence of Fish in the 

San Antonio River 
 

Since NMFS issued the BiOp in 2007, new information and changed circumstances 
that may directly affect the survival of steelhead in the Salinas watershed have been 
revealed.  Of most significance, changes in agricultural pesticide use, a severe drought, and 
the demonstrated presence of steelhead in the San Antonio River all constitute – conditions 
that were not present or known in 2007 – all constitute “new information [which] reveals 
effects of the action that may affect listed species or qualify habitat in a manner or to an 
extent not previously considered” triggering an obligation on the part of NMFS and the 
Army Corps to reinitiate consultation. 50 C.F.R. § 402.16(b).  The agencies’ failure to do 
so is an ongoing violation of the ESA, actionable under 16 U.S.C. section 1540(g). 

 
More generally, NMFS’s conclusions in the 2007 BiOp were premised on routine 

operating assumptions for the MCWRA dam and water diversion system that have proved 
substantially incorrect.  System failures, repairs, maintenance, and adjustments to external 
conditions have dramatically affected river flows over the course of the last several years, 
in a manner that was not contemplated or considered in the BiOp.  NMFS and the Army 
Corps cannot simply ignore these substantial changes and pretend that the system and the 
Water Project are functioning as originally described by MCWRA.  Rather, because these 
operational changes constitute new information not previously considered in the BiOP, the 
agencies must reinitiate consultation and reconsider the project impacts on steelhead trout 
survival.      
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B.    Unlawful Failure by NMFS to Specify Numerical Take Limit in Modified BiOp 
 

As explained above, NMFS arbitrarily and capriciously modified the BiOp’s 
Incidental Take Statement in 2012.  That modification is invalid and reinitiation of 
consultation is required. 

 
In general, incidental take statements must “set a ‘trigger’ that, when reached, 

results in an unacceptable level of incidental take, invalidating the safe harbor provision, 
and requiring the parties to re-initiate consultation. Ideally, this “trigger” should be a 
specific number.” Arizona Cattle Growers' Ass'n v. U.S. Fish & Wildlife, Bureau of Land 
Mgmt., 273 F.3d 1229, 1249 (9th Cir. 2001).  The ideal of specifying a “numerical 
limitation” comes from Congress.  Oregon Nat. Res. Council v. Allen, 476 F.3d 1031, 
1037-38 (9th Cir. 2007) (citing H.R.Rep. No. 97-567, at 27 (1982), reprinted in 1982 
U.S.C.C.A.N. 2807, 2827) (finding that quantifying take of owls in terms of acreage of 
habitat lost was insufficient).  When no numerical limit on take is specified, the Service 
must establish that a numerical limit could not be practically obtained.  Ctr. for Biological 
Diversity v. Bureau of Land Mgmt., 422 F. Supp. 2d 1115, 1137-38 (N.D. Cal. 2006) 
(concluding that issuance of an incidental take statement with no numerical limit on desert 
tortoises that could be taken was arbitrary and capricious and therefore invalid and 
rejecting Service’s assertions that it was “impractical” to estimate the number of desert 
tortoise in an area because a previous biological opinion did make such a numerical 
estimation). 

 
Similarly here, NMFS originally established a numerical take limit for monitoring 

purposes, but later arbitrarily backpedaled and eliminated any fixed numerical limit.  The 
original 2007 BiOp specified: “no more than 500 juvenile steelhead to be captured from 
fish sampling activities with mortality not to exceed 3% of total juveniles captured.”  In a 
subsequent letter purporting to modify this BiOp term, NMFS stated “If mortalities of 
juveniles from fish sampling events are greater than 3%, incidental take is exceeded.”  
Attachment C at 2.  The modified Incidental Take Statement thus removes any numerical 
limit for take during fish sampling.  This modification is especially troublesome given the 
changed circumstances and dramatic reductions in returning fish, discussed above.  Capture 
of steelhead – even for sampling – is a form of take under the ESA, 16 U.S.C. § 1532(19), 
and NMFS improperly failed to quantify capture in the modified Incidental Take 
Statement. 
 
C.   Unlawful ESA Section 9 Take by Army Corps and MCWRA 
 

MCWRA and the Army Corps are in ongoing violation of the Section 9 “take” 
provision of the ESA by engaging in or permitting activities causing harm and habitat 
modification to steelhead without authorization to do so.  The Incidental Take Statement 
does not shield the agencies from liability for takes when those agencies fail to satisfy the 
terms and conditions of the underlying 2007 BiOp.  MCWRA is liable under Section 9 
because its habitat modifications actually kill or injure steelhead by impairing essential 
behavioral patterns, including migrating, breeding, rearing, and sheltering.  The Army 
Corps, as the agency to which the BiOp was issued, it is liable under the ESA for any 
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resulting violations by the federal permit holder.   
 
1.   MCWRA Is Taking Threatened Steelhead by Acting Contrary to the 

Biological Opinion and Incidental Take Statement 
  

The Special Conditions section of MCWRA’s section 404 permit makes it clear: 
MCWRA must follow the Biological Opinion and the Terms and Conditions of the 
Incidental Take Statement that NMFS issued to Army Corps in order to be shielded from 
section 9 take liability.  MCWRA failed to follow the requirements of the Biological 
Opinion and Incidental Take Statement, and its actions have taken steelhead.   

 
First, the Ninth Circuit has repeatedly stated that an agency is exempt from ESA 

section 9 liability if – and only if – it complies with the terms and conditions of its 
incidental take statement. See, e.g., National Wildlife Federation v. NMFS, 422 F.3d 782, 
790 (9th Cir. 2005); Ariz. Cattle Growers' Ass'n v. United States Fish & Wildlife, 273 F.3d 
1229, 1239 (9th Cir.2001) (“if the terms and conditions of the Incidental Take Statement 
are disregarded and a taking does occur, the action agency or the applicant may be subject 
to potentially severe civil and criminal penalties under Section 9.”).  A citizens’ group may 
sue for noncompliance with an Incidental Take Statement.  South Yuba River Citizens 
League v. National Marine Fisheries Service, 629 F.Supp.2d 1123 (E.D. Cal. 2009) (noting 
that plaintiffs could bring a citizen suit alleging that take had occurred in violation of the 
ITS’s conditions). 

 
Second, because incidental take statements depend upon biological opinions, if a 

biological opinion is revoked or altered, or the circumstances upon which the biological 
opinion was based change, then the incidental take statement no longer shields the agency 
from take liability.  Oregon Natural Resources Council v. Allen, 476 F.3d 1031, 1032, 
1036-37 (9th Cir. 2007).  Noncompliance with the biological opinion or circumstances that 
change the conditions on which it was based render the protections of a corresponding 
incidental take statement obsolete.  See id. at 1032, 1034, 1036-37 (when the number of 
acres used by an endangered owl that the Service incorporated in the Biological Opinion 
was invalidated, a new Incidental Take Statement was necessary).   

 
Third, “[w]hen reinitiation of consultation is required, the original biological 

opinion loses its validity, as does its accompanying incidental take statement, which then 
no longer shields the action agency from penalties for takings.”  Ctr. for Biological 
Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d 1101, 1108 (9th Cir. 2012) (citing Or. 
Natural Resources Council, 476 F.3d at 1037; U.S. Fish & Wildlife Serv. & Nat. Marine 
Fisheries Serv., Endangered Species Consultation Handbook: Procedures for Conducting 
Consultation and Conference Activities under Section 7 of the Endangered Species Act 4–
23 (1998)). 
 

For all three of the above reasons, the Incidental Take Statement from the 2007 
BiOp no longer shields MCWRA from Section 9 take liability.  First, MCWRA violated 
BiOp by failing to construct a fish screen, failing to reduce pesticides, failing to properly 
monitor the water quality or fish, and failing to follow the flow prescription.   Second, 
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changed pesticide use and the drought, as well as changes to the underlying Water Project 
operational assumptions of the original consultation, alter the conditions upon which the 
BiOp was based.  And third, these facts render the existing BiOp inadequate and invalid. 

 
MCWRA has harmed and harassed steelhead trout in violation of the Section 9 take 

provision by not complying with the Flow Prescription that NMFS incorporated in the 
Biological Opinion and Incidental Take Statement.  From June 2014 until June 2015 
MCWRA maintained flows lower than what NMFS required for a finding of no jeopardy in 
its BiOp.  Similarly, by choosing to dramatically increase reservoir releases from the 
Nacimiento Dam in the summer of 2015, MCWRA caused there to be inadequate water 
supplies reserved in the reservoir to maintain required stream flows to protect fish in the 
Salinas River.  Lowering flows below what the steelhead require for migration to spawning 
habitat “significantly disrupt[s] normal behavior patterns” and modifies the steelhead’s 
habitat to the point of “impairing essential behavioral patterns, including breeding, feeding, 
or sheltering.”  50 CFR § 17.3 (2006) (defining harass and harm). 

 
Indeed, MCWRA’s operations in the Salinas River watershed have resulted in 

actual fish deaths.  For example, when MCWRA shut down the San Antonio dam in 2013 
for maintenance, the waters became too warm, water chemistry changed, and endangered 
steelhead died.  Additionally, by not constructing a fish screen or reducing pesticide 
concentrations, MCWRA has likely caused injury or death by exposure to poor water 
quality.  

 
Each individual steelhead death or injury violates the ESA’s prohibition against the 

take of listed species. 16 U.S.C. §§ 1532(19), 1538(a)(1)(B) (prohibiting killing or harm to 
a listed species); Strahan v. Coxe, 127 F.3d 155, 165 (1st Cir. 1995) (a single injury to one 
member of a listed species constitutes a take); Loggerhead Turtle v. County Council of 
Volusia County, Florida, 92 F. Supp. 2d 1296, 1301 (M.D. Fla. 1995) (“The future threat of 
even a single taking is sufficient to invoke the authority of [the ESA].”) 
 

2.   The Army Corps Failed to Satisfy the Biological Opinion and Incidental 
Take Statement and is Liable for Steelhead Takes 

 
Army Corps’ failure to implement the Incidental Take Statement in the 2007 BiOp 

exposes the agency to liability for any Section 9 takes that occurred.  The language in the 
Incidental Take Statement makes it clear that the Army Corps has “a continuing duty” to 
ensure MCWRA’s compliance with the BiOp.  Its failure to do so constitutes an actionable 
violation of the ESA.   

 
Moreover, the Army Corps is liable under ESA Section 9 for facilitating unlawful 

take.  MCWRA may only lawfully operate the Water Project pursuant to the Army Corps’ 
Clean Water Act Section 404 permit.  By authorizing the Water Project and failing to take 
necessary steps to ensure compliance with the Terms and Conditions of the 2007 BiOp, the 
Army Corps is causing or contributing to the unlawful take of steelhead trout in the Salinas 
River watershed. Strahan v. Coxe, 127 F.3d at 163 (where private party could not legally 
operate without governmental permit, the agency issuing permit “just as clearly” falls 
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within Section 9’s take prohibition and may be deemed liable under the ESA); see also Ctr. 
for Biological Diversity v. C.L., No. 1:14-CV-258-BLW, 2016 WL 233193, at *7 (D. 
Idaho Jan. 8, 2016); Loggerhead Turtle, 92 F. Supp. 2d at 1307 (holding that an agency’s 
regulation may cause take where it facilitates, rather than prohibits, a violation of the ESA); 
Palila v. Hawaii Dept. of Land and Natural Resources, 852 F.2d 1106, 1110 (9th Cir. 1988) 
(a State violates Section 9 when it permits activity that harms a protected species by 
destroying its habitat).   

 
D. Clean Water Act Violation by MCWRA and Army Corps 
 

MCWRA has violated the Clean Water Act by failing to comply with its Section 
404 permit, which constitutes an actionable violation of “an effluent standard or 
limitation.”  33 U.S.C. § 1365(a)(1).  The definition of an effluent standard or limitation 
includes “an unlawful act under subsection (a) of section 1311 of this title.”  Id. § 1365(f).  
In turn, the definition of an unlawful act under section 1311(a) includes the discharge of 
any pollutant in non-compliance with section 1344, which outlines permitting for dredge 
and fill operations.   Id. §§ 1311(a), 1344(a).  See Envtl. Def. Fund v. Tidwell, 837 F. Supp. 
1344, 1350 (E.D.N.C. 1992) (finding a discharger liable under section 1365(f) for failing to 
obtain a permit under section 1344, and thereby violating an effluent standard under section 
1311(a)).  By failing to comply with the Incidental Take Statement in the 2007 BiOp, 
MCWRA has violated and is continuing to violate the mandatory conditions of its Section 
404 permit.  That violation is actionable under the citizen suit provisions of the Clean 
Water Act, 33 U.S.C. § 1365.     

 
The Army Corps has violated the Clean Water Act by failing to redress MCWRA’s 

permit violations, a duty that is “not discretionary.”  33 U.S.C. § 1365(a)(2).  Under section 
1344, if the Army Corps finds, on the basis of any information available, a “violation of 
any condition or limitation set forth in a permit,” then “the Secretary shall issue an order 
requiring such person to comply with such condition or limitation, or the Secretary shall 
bring a civil action in accordance with paragraph (3) of this subsection.”  33 U.S.C. 
1344(s)(1) (emphasis added).  The word “shall” denotes mandatory action.  The Army 
Corps’ failure to issue a compliance order or bring a civil action to redress MCWRA’s 
noncompliance violates the Clean Water Act and is actionable under the Clean Water Act 
citizen suit provision, 33 U.S.C. § 1365, and/or the Administrative Procedures Act, 5 
U.S.C. §§ 701-706.  
  

CONCLUSION 
 
 If NMFS, the Army Corps, and MCWRA do not act within 60 days to correct these 
violations, The Otter Project1 intends to commence suit in federal court to redress the 
                                                 
1 The Otter Project is a California non-profit organization dedicated to protecting the 
State’s watersheds and coastal environments for the benefit of California sea otters and 
humans through science-based policy and advocacy.  The Otter Project has an interest in 
protecting water quality and watershed function in the Salinas River.  The organization has 
approximately 3000 members.  The Otter Project’s contact information is as follows:  Steve 
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ongoing harm to listed species.  The Otter Project is entitled to seek injunctive and 
declaratory relief, as well as attorney fees, against any or all of the parties named in this 
letter. 16 U.S.C. § 1540(g); 33 U.S.C. § 1365; Marbled Murrelet v. Babbitt, 83 F.3d 1060, 
1066 (9th Cir. 1996) (“A reasonably certain threat of imminent harm to a protected species 
is sufficient for issuance of an injunction under section 9 of the ESA.”).  An appropriate 
remedy would be to reinitiate and complete consultation on the Water Project and suspend 
the Clean Water Act Section 404 permit for the project until the consultation process is 
complete and new biological opinion/incidental take statement is issued.   
 

Time is of the essence here.  Several projects that MCWRA is planning in the 
Salinas Watershed, including the channel maintenance project, removal of invasive arundo, 
the Interlake Tunnel between the Nacimiento and San Antonio Reservoirs, Pure Water 
Monterey, and use of the 11043 water right.  Individually, these projects are cause for 
concern and will require Army Corps’ permits and/or Section 7 consultation with NMFS.  
Collectively, they could spell extinction for the Salinas River watershed steelhead trout.  
Accordingly, the agencies must take immediate, affirmative steps to understand the 
cumulative threats to the species and to put in place sufficient protections to ensure its 
continued survival.   

 
We look forward to working with you to achieve our shared goal of preserving 

steelhead and would be happy to discuss these issues with you further.  Thank you for your 
timely attention to this urgent matter. 
 
     Sincerely yours, 
 
 
 
     Mary Rock, Certified Law Student 
     Michelle Wu, Certified Law Student 

Deborah A. Sivas, Supervising Attorney 

                                                  
Shimek, Chief Executive, The Otter Project, PO Box 269, Monterey, California 93942, 
telephone: 831.663.9460, email: exec@otterproject.org.  
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