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AMENDMENT NUMBER 1
TO THE
PROJECT PARTNERSHIP AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE SANTA CLARA VALLEY WATER DISTRICT
AND
THE CALIFORNIA STATE COASTAL CONSERVANCY
FOR
THE SOUTH SAN FRANCISCO BAY SHORELINE, CALIFORNIA
FLOOD RISK MANAGEMENT, ECOSYSTEM RESTORATION, AND RECREATION
PROJECT

This Amendment Number 1 is entered into this 4th day of June , 2021 by
and between the Department of the Army (hereinafter the “Government”), represented by the
District Commander for the San Francisco District, and the Santa Clara Valley Water District,
represented by its Chief Executive Officer and the California State Coastal Conservancy,
represented by its Executive Officer. The Santa Clara Valley Water District and the California
State Coastal Conservancy are hereinafter referred to as the “Non-Federal Sponsors”.

WITNESSETH, THAT:

WHEREAS, construction of the locally preferred plan for the South San Francisco Bay
Shoreline flood risk management, ecosystem restoration, and recreation project in Santa Clara
County, California (hereinafter the “Project”, as defined in Article I.A. of the Agreement) was
authorized by Section 1401(6) of the Water Resources Development Act of 2016, Public Law 114-
322;

WHEREAS, the Government and the Non-Federal Sponsors entered into a Project
Partnership Agreement on February 14, 2019 (hereinafter referred to as the “Agreement”) for
construction of the Project;

WHEREAS, the Non-Federal Sponsors will no longer be financing the required non-Federal
cash contributions for the national economic development/national ecosystem restoration plan
(hereinafter the “NED/NER Plan”, as defined in Article I.B. of the Agreement); and

WHEREAS, the Non-Federal Sponsors acknowledge that the total Federal funding for initial
construction of the NED/NER Plan is limited to $124,300,000 (hereinafter the “Federal Participation
Limit”), and the Non-Federal Sponsors consider it to be in their own interest to contribute funds
voluntarily, pursuant to 33 U.S.C. 701h, to cover all costs in excess of the Federal Participation Limit
to complete initial construction of the NED/NER Plan, currently projected to be $91,168,713
(hereinafter the “Contributed Funds™).
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NOW, THEREFORE, the Government and the Non-Federal Sponsors agree to amend the
Agreement as follows:

1. Replace the 8" WHEREAS clause in its entirety with the following:

“WHEREAS, the Non-Federal Sponsors acknowledge that they will not be financing their
required cash contributions for initial construction of the NED/NER Plan;”

2. Add after the 8" WHEREAS clause the following:

“WHEREAS, the total Federal funding for initial construction of the NED/NER Plan is limited
to $124,300,000 (hereinafter the “Federal Participation Limit”), using appropriations provided under
the Construction heading, Title IV, Division B of the Bipartisan Budget Act of 2018, Public Law 115-
123, enacted February 9, 2018 (hereinafter “BBA 2018);

WHEREAS, Non-Federal Sponsors consider it to be in their own interest to contribute funds
voluntarily, pursuant to 33 U.S.C. 701h, to cover all costs in excess of the Federal Participation Limit
to complete initial construction of the NED/NER Plan, currently projected to be $91,168,713
(hereinafter the “Contributed Funds™);”

3. Replace Article I.C. in its entirety with the following:

“C. The term “construction costs” means all costs incurred by the Government and Non-
Federal Sponsors in accordance with the terms of this Agreement that are directly related to design
and construction of the Project. The term includes, but is not necessarily limited to: the
Government’s costs of engineering, design, and construction, including cost shared monitoring and
adaptive management; the Government’s supervision and administration costs; the Non-Federal
Sponsors’ creditable costs for providing real property interests (including the Section 4027 lands),
placement area improvements, relocations and in-kind contributions that are allocated by the
Government to the NED/NER Plan; the costs of historic preservation activities except for data
recovery for historic properties; and the costs incurred by the Non-Federal Sponsors for the real
property interests, placement area improvements, relocations, and design and construction work that
are allocated by the Government to the LPP incremental costs. The term also includes the cost of
work for initial construction of the NED/NER Plan that is funded with Contributed Funds. The
term does not include any costs for operation, maintenance, repair, rehabilitation, or replacement;
dispute resolution; participation by the Government and the Non-Federal Sponsors in the Project
Coordination Team to discuss significant issues and actions; audits; additional work; betterments; or
the Non-Federal Sponsors’ cost of negotiating this Agreement. The term also does not include any
costs pursuant to the terms of the Design Agreement executed on July 11, 2016.”

4. Add a new paragraph P. to Article I as follows:
“P. The term “Federal Participation Limit” means the $124,300,000 limitation on the

Government’s financial participation in initial construction of the NED/NER Plan using BBA 2018
funds.”
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5. Add a new paragraph Q. to Article I as follows:

“Q. The term “Contributed Funds” means those funds above the statutorily required non-
Federal cost share that are provided voluntarily by the Non-Federal Sponsor for funding costs in
excess of the Federal Participation Limit, with no credit or repayment authorized for such funds.”

6. Replace Article II.B. in its entirety with the following:

“B. The Non-Federal Sponsors shall contribute a minimum of 35 percent, up to a maximum
of 50 percent, of the NED/NER Plan costs allocated by the Government to flood risk management;
35 percent of NED/NER Plan costs allocated by the Government to ecosystem restoration; 50
percent of NED/NER Plan costs allocated by the Government to recreation; and 100 percent of the
LPP incremental costs, except that for initial construction of the NED/NER Plan the Non-Federal
Sponsors shall also contribute Contributed Funds for 100 percent of all NED/NER Plan costs that
are in excess of the Federal Participation Limit, as follows:

1. The Non-Federal Sponsors shall pay 5 percent of NED/NER Plan costs allocated
by the Government to flood risk management.

2. In accordance with Article III, the Non-Federal Sponsors shall provide the real
property interests (including the Section 4027 lands), placement area improvements, and relocations
required for construction, operation, and maintenance of the Project. If the Government determines
that the Non-Federal Sponsors’ estimated credits for real property interests, placement area
improvements, and relocations required for the flood risk management features will exceed 45
percent of NED/NER Plan costs for flood risk management, the Government, in its sole discretion,
may acquire any of the remaining real property interests, construct any of the remaining placement
area improvements, or perform any of the remaining relocations for such flood risk management
features with the cost of such work included as a part of the Government’s cost of initial
construction. Nothing in this provision affects the Non-Federal Sponsors’ responsibility under
Article IV for the costs of any cleanup and response related thereto.

3. In providing in-kind contributions, if any, the Non-Federal Sponsors shall obtain
all applicable licenses and permits necessary for such work. As functional portions of the work are
completed, the Non-Federal Sponsors shall begin operation and maintenance of such work. Upon
completion of the work, the Non-Federal Sponsors shall so notify the Government within 30
calendar days and provide the Government with a copy of as-built drawings for the work.

4. For initial construction of the Project, after determining the amount to meet the 5
percent required by paragraph B.1., above, and then considering the estimated amount of credit by
project purpose that has and will be afforded to the Non-Federal Sponsors for the NED/NER Plan
pursuant to paragraphs B.2. and B.3., above, that are allocated by the Government to the NED/NER
Plan costs, the Government shall determine the estimated additional cash contribution required from
the Non-Federal Sponsors by fiscal year to meet their minimum 35 percent share of NED/NER Plan
costs for flood risk management, their 35 percent share of NED/NER Plan costs for ecosystem
restoration, their 50 percent share of NED/NER Plan costs for recreation, and 100 percent of all
costs in excess of the Federal Participation Limit.
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a. No later than 60 calendar days after receipt of notification from the
Government for the amount required for the then-current fiscal year, the Non-Federal Sponsors
shall provide the full amount of such required funds to the Government in accordance with Article
VILB.

b. No later than August 1* prior to each subsequent fiscal year, the
Government shall provide the Non-Federal Sponsors with a written estimate of the amount of funds
required from the Non-Federal Sponsors during that fiscal year to meet their cost share for the
NED/NER Plan based on costs allocated by project purpose. No later than September 1% prior to
that fiscal year, the Non-Federal Sponsors shall provide the full amount of such required funds to
the Government in accordance with Article VI.B.

5. After considering the real property interests, placement area improvements,
relocations, and design and construction work provided by the Non-Federal Sponsors for initial
construction of the Project that are determined by the Government to be in excess of that required
for the NED/NER Plan, the Government shall determine the funds required from the Non-Federal
Sponsors to cover the remaining LPP incremental costs for initial construction, and the Non-Federal
Sponsors shall provide such funds in advance of the Government performing the work in
accordance with Article VI.D.

6. For the remaining construction and cost shared monitoring and adaptive
management following initial construction of the Project, the following applies:

a. After considering the estimated amount of credit, if any that will be
afforded to the Non-Federal Sponsors pursuant to paragraphs B.2. and B.3., above, for the
remaining construction, and paragraph B.3., above, for the cost shared monitoring and adaptive
management, the Government shall determine the estimated amount of funds required from the
Non-Federal Sponsors to meet their 35 percent share of NED/NER Plan costs for the remaining
construction and cost shared monitoring and adaptive management for the then-current fiscal. No
later than 60 calendar days after receipt of notification from the Government, the Non-Federal
Sponsors shall provide the full amount of such funds to the Government in accordance with Article
VI.C.

b. No later than August 1* prior to each subsequent fiscal year of the
remaining construction and cost shared monitoring and adaptive management, the Government shall
provide the Non-Federal Sponsors with a written estimate of the amount of funds required from the
Non-Federal Sponsors during that fiscal year to meet their 35 percent share of NED/NER Plan costs
for the remaining construction and cost shared monitoring and adaptive management. No later than
September 30™ prior to that fiscal year, the Non-Federal Sponsors shall provide the full amount of
such required funds to the Government in accordance with Article VI.C.”

7. Add as the second sentence to Article I1.E. the following:
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“Such activities will generally consist of, but are not limited to, maintaining, repairing,
rehabilitating, and replacing the levees, closure structures, recreation elements, and ecosystem
restoration elements and operating the closure structures.”

8. Replace paragraph Q. of Article Il in its entirety with the following:

“Q. No credit or repayment is authorized, nor shall be provided, for any Contributed Funds
provided by the Non-Federal Sponsors that are obligated by the Government. In addition,
acceptance and use of Contributed Funds shall not constitute, represent, or imply any commitment
to budget or appropriate funds for the Project in the future.”

9. Replace Articles VI.A. and VI.B. in their entirety with the following.

“A. As of the effective date of Amendment Number 1 to this Agreement, total construction
costs for the Project are projected to be $512,539,647, with total NED/NER Plan costs projected to
be $360,600,784, and total LPP incremental costs projected to be $151,938,863. The Government’s
financial participation in initial construction of the NED/NER Plan is $124,300,000, the Federal
Participation Limit. As of the effective date of Amendment Number 1 to this Agreement,
Contributed Funds are projected to be $91,168,713.

1. Initial Construction. The total construction costs for initial construction of the
Project are projected to be $486,242,913, with total NED/NER Plan costs projected to be
$334,304,050 and total LPP incremental costs projected to be $151,938,863.

a. Flood Risk Management Features. The NED/NER Plan costs for flood
risk management for initial construction are projected to be $317,804,622, with the Government’s
share of such costs projected to be $206,573,004 but limited by the Federal Participation Limit, with
the Government’s share of such costs projected to be limited to $119,082,714. The Non-Federal
Sponsors’ NED/NER Plan costs are projected to be $198,721,908, which include a minimum 35
percent share projected to be $111,231,618 (consisting of a 5 percent contribution of funds
projected to be $15,890,231, creditable real property interests (including the Section 4027 lands),
relocations, and placement area improvements projected to be $7,341,151, creditable in-kind
contributions projected to be $5,548,391, and the additional amount of funds required to meet the
minimum 35 percent cost share projected to be $82,451,845), and the cost of work funded with
Contributed Funds allocated to flood risk management projected to be $87,490,291. The LPP
incremental costs for flood risk management for initial construction are projected to be
$66,492,463.

b. Ecosystem Restoration Features. The NED/NER Plan costs for ecosystem
restoration for initial construction are projected to be $4,306,628, with the Government’s share of
such costs projected to be $2,799,308 but limited by the Federal Participation Limit, with the
Government’s share of such costs projected to be limited to $386,111. The Non-Federal Sponsors’
NED/NER Plan costs are projected to be $3,920,517, which includes their 35 percent share
projected to be $1,507,320 (consisting of creditable real property interests (including the Section
4027 lands) and relocations projected to be $1,223,928, creditable in-kind contributions projected to
be $0, and the amount of funds required to meet the 35 percent cost share projected to be
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$283,392)), and the cost of work funded with Contributed Funds allocated to ecosystem restoration
projected to be $2,413,197. The LPP incremental costs for ecosystem restoration for initial
construction are projected to be $85,446,400.

c. Recreation Features. The NED/NER Plan costs for recreation for initial
construction are projected to be $12,192,800, with the Government’s share of such costs projected
to be $6,096,400, but limited by the Federal Participation Limit, with the Government’s share of
such costs projected to be limited to $4,831,175. The Non-Federal Sponsors’ NED/NER Plan costs
are projected to be $7,361,625, which includes their 50 percent share projected to be $6,096,400,
and the cost of work funded with Contributed Funds allocated to recreation projected to be
$1,265,225. The LPP incremental costs for recreation for initial construction are projected to be $0.

d. Betterments and Additional Work. During initial construction, the costs
for betterments are projected to be $0 and the costs for additional work are projected to be $0.

2. Remaining Construction and Monitoring and Adaptive Management of
Ecosystem Restoration Features. The NED/NER Plan costs for ecosystem restoration for remaining
construction of the Project, including monitoring and adaptive management following initial
construction, are projected to be $26,296,734, with the Government’s share of such costs projected
to be $17,092,877, and the Non-Federal Sponsors’ share of such costs projected to be $9,203,857,
which includes creditable real property interests (including the Section 4027 lands) and relocations
projected to be $8,164,184, creditable in-kind contributions projected to be $0, and the amount of
funds required to meet the 35 percent cost share projected to be $1,039,673. The LPP incremental
costs for ecosystem restoration for remaining construction and monitoring and adaptive
management are projected to be $0.

3. Average annual costs for operation, maintenance, repair, rehabilitation, and
replacement of the Project are projected to be $538,000.

4. These amounts are estimates only that are subject to adjustment by the
Government and are not to be construed as the total financial responsibilities of the Government and

the Non-Federal Sponsors.

B. Payment of Funds for Initial Construction of the NED/NER Plan.

1. During initial construction of the NED/NER Plan, the Government shall provide
the Non-Federal Sponsors with monthly reports by project purpose setting forth the estimated
construction costs for initial construction and the Government’s and Non-Federal Sponsors’ share
of such costs; construction costs incurred by the Government, using both Federal and Non-Federal
Sponsors funds, to date; the amount of funds provided by the Non-Federal Sponsors to date for
construction of the NED/NER Plan; the estimated amount of creditable real property interests,
relocations, and in-kind contributions; and the estimated amount of funds required from the Non-
Federal Sponsors for the upcoming fiscal year for construction of the NED/NER Plan. In addition,
the monthly reports will identify the estimated cost of work funded with Contributed Funds, the
Contributed Funds provided by the Non-Federal Sponsors to date, and the amount of Contributed
Funds obligated by the Government to date.
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2. The Non-Federal Sponsors shall provide the funds required to meet their share of
construction costs, including the cost of work funded with Contributed Funds, by delivering a check
payable to “FAO, USAED, San Francisco (L3)” to the District Commander, or verifying to the
satisfaction of the Government that the Non-Federal Sponsors have deposited such required funds in
an escrow or other account acceptable to the Government, with interest accruing to the Non-Federal
Sponsors, or by providing an Electronic Funds Transfer of such required funds in accordance with
procedures established by the Government.

3. The Government shall draw from the funds provided by the Non-Federal
Sponsors to cover the non-Federal share of construction costs, including the cost of work funded
with Contributed Funds, as those costs are incurred. If the Government determines at any time that
additional funds are needed from the Non-Federal Sponsors to cover the Non-Federal Sponsors’
required share of such construction costs, including the cost of work funded with Contributed
Funds, the Government shall provide the Non-Federal Sponsors with written notice of the amount
of additional funds required. Within 60 calendar days from receipt of such notice, the Non-Federal
Sponsors shall provide the Government with the full amount of such additional funds.

4. Pursuant to Article II.E. or Article VII, the District Commander shall provide
written notification to the Non-Federal Sponsors of the date initial construction was completed or
terminated, as applicable. After such notification, the Government shall conduct a final accounting
to determine the NED/NER Plan costs and each party’s required share thereof and each party’s total
contributions thereto that were used to complete initial construction of the NED/NER Plan. Such
final accounting does not limit the Non-Federal Sponsors’ responsibility to pay their share of
construction costs, including the cost of work funded with Contributed Funds, to cover contract
claims or any other liability that may become known after the final accounting.”

10. Delete paragraph B. in Article VII and re-designate subsequent paragraphs within the Article.

11. All other terms and conditions of this Agreement remain unchanged.
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IN WITNESS WHEREOF, the parties hereto have executed this Amendment Number 1,
which shall become effective upon the date it is signed by the District Commander.

DEPARTMENT OF THE ARMY SANTA CLARA VALLEY WATER DISTRICT
CUNNINGHAM.JO  pigtaly signed by DocuSigned by: M
HN.DAVID.1134895 %’;_’;LESHAM-JO“_“‘_’AV'D-.“v Kick C (e
BY: 434 Date: 2021.06.04 17:02:51 -07'00 BY: i PRt
JOHN D. CUNNINGHAM RICK L. CALLENDER, Esq.
Lieutenant Colonel, U.S. Army Chief Executive Officer
District Commander and Engineer
DATE: 6/4/2021 DATE: 6/4/2021

CALIFORNIA STATE COASTAL CONSERVANCY

BY:  Sém Schuchat
s e AT
Executive Officer

DATE: 5/31/2021
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