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Upper Guadalupe River Project Biological Opinions Summary
Coordination Summary

The Project Delivery Team (PDT) has been regularly coordinating with the National Marine
Fisheries Service (NMFS) both in one-on-one meetings and as part of the Resource Agency
Working Group (RAWG) throughout the process of this feasibility study. NMFS has generally
been supportive of the direction the team has taken throughout the feasibility study, and has
voiced strong support for the natural and nature-based features and process-based flood risk
management approach that the PDT has proposed in Reaches 7 and 8. During a meeting on
September 1, 2022, they told the PDT that the existing BO would apply to the project, provided
that the team continue to go through the design review process and implement the avoidance and
minimization measures described below. That decision is described in the meeting notes attached
to this cover memo, and NMFS has expressed that they plan to officially document this with
their comment letter on the draft report.

Permit Description

On April 18, 2000 NMFS issued a Biological Opinion (BO) for the Upper Guadalupe River
Flood Project. The purpose of this project is to contain the recurring 100-year flood events that
have flooded the San Jose community over the years by increasing the capacity of the Guadalupe
River. This BO was supplemented on February 11, 2005 to cover revisions to the project
description and add a design review requirement for NMFS.

The purpose of this BO is to mitigate effects on the threatened California Coast evolutionarily
significant unit (ESU) steelhead (Oncorhynchus mykiss) and its critical habitat in accordance
with section 7 of the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.). The
NMEFS determined that this level of anticipated take is not likely to result in jeopardy to the
Central California Coast Steelhead ESU when the following Reasonable and Prudent Measures
are implemented:

1. Avoid and minimize instream construction impacts to the Guadalupe River
Ecosystem by:

e [solating workspace from flowing water

e Maintaining a corridor for unimpeded passage of steelhead

e Using existing points of ingress or egress, or performing work from the top of the
riverbank

¢ Confining in-channel construction activities to the summer low-precipitation
period

e Removing all aquatic macrofauna from the work site by a qualified fishery
biologist and placed downstream

e Ensuring that activities in Ross and Canoas Creeks do not lead to increased
sedimentation or turbidity in the Guadalupe River



e Undertaking a worker education program on the importance of protecting
steelhead and their proposed critical habitat

2. Minimize the extent of temporary and permanent changes to instream and riparian
habitat and ensure that proposed mitigation measures used to replace losses of riparian
vegetation including SRA cover and undercut banks are fully successful by:

e Photographing project area prior to and after each construction season

e Implementing a Vegetation Protection Plan to prevent the inadvertent loss of riparian
vegetation above and beyond what is already occurring from project construction

e Not allowing compensation mitigation areas to be disturbed during construction

e Adhering to proposed project schedule

3. Use a fisheries biologist for the purposes of monitoring the affected area, and for
removing and relocating steelhead from the affected area by:

e Retaining a fisheries biologist with expertise in salmon id biology and ecology,
fish/habitat relationships, and biological monitoring; and, handling, collecting, and
relocating salmonid species

e Having biologist monitor place and remove channel diversions

e Having biologist monitor in channel activities, instream habitat, and performance of
sediment control/detention devices

e Having biologist contact NMFS immediately if one or more steelhead are found dead
or injured as a result of project activities

4. Implement adequate control measures to avoid or minimize sediment, turbidity and
pollutant inputs to the Guadalupe River by:

e Incorporating erosion control and sediment detention devices into the project

e Preparing and implementing a Storm Water Pollution Prevention Plan at the time of
project action

e Preparing and implementing a Toxic Material Control and Spill Response Plan at the
time of project action

e Pumping all water within the construction site off-site or into a settling basin or tank
and not directly into the downstream channel

e Ensuring that all pilings, support piers, abutments and rock materials are non-toxic.

5. Prepare and submit monitoring reports annually to document status of construction and
mitigation activities by:

e Providing a monitoring report to NMFS within 30 working days following
completion of each construction season (no later than November 30)

e Providing a report describing results of their mitigation activities to NMFS on a
schedule that is developed in the Mitigation and Monitoring Plan

¢ Providing a report describing results of their Vegetation Protection Plan to NMFS on
a schedule that is developed during the adoption of the plan






mailto:darren.howe@noaa.gov
mailto:Jeneya.A.Fertel@usace.army.mil
mailto:Anne.E.Baker@usace.army.mil
mailto:Julie.R.Beagle@usace.army.mil
mailto:gary.stern@noaa.gov
mailto:Fanny.N.Chan@usace.army.mil
mailto:Fanny.N.Chan@usace.army.mil
mailto:Michael.F.Mercado@usace.army.mil
mailto:Daria.S.Mazey@usace.army.mil
mailto:Daria.S.Mazey@usace.army.mil
mailto:page.vick@noaa.gov
mailto:Jeneya.A.Fertel@usace.army.mil
mailto:darren.howe@noaa.gov
mailto:Anne.E.Baker@usace.army.mil



mailto:Daria.S.Mazey@usace.army.mil
mailto:Julie.R.Beagle@usace.army.mil
mailto:gary.stern@noaa.gov
mailto:Fanny.N.Chan@usace.army.mil
mailto:Michael.F.Mercado@usace.army.mil



mailto:gary.stern@noaa.gov
blockedhttps://usace1.webex.com/meet/jeneya.a.fertel
blockedhttps://www.mypronouns.org/




APPENDIX C3

Upper Guadalupe River Project Biological Opinions










































SEDIMENTATION

Increased sedimentation (rapid settling of suspended sediment) would result mostly
from erosion contributed to the Guadalupe River, or resuspended during or resulting
from construction activities including excavation and backfilling, installation of
streamflow diversion devices, bridge and ramp construction, installation of cofferdams,
installation of pipes, culverts and gabions, roadway removal and repaving and
vegetation removal and replanting in the Guadalupe River, Ross and Canoas Creeks.
The specific sedimentation rate would depend on the duration, volume, and frequency
that sediment is contributed to the river. Among other impacts, substantial '
sedimentation rates could bury less mobile organisms (Cordone and Kelley 1961) that
serve as fish forage, and degrade instream habitat conditions (Cordone and Kelley
1961, Eaglin and Hubert 1993). The extent that steelhead are harmed by
sedimentation depends partially on the extent that post-construction substrate
conditions differ from pre-construction conditions. Although specific sedimentation
rates have not been estimated, they are expected to be low to moderate and
temporarily occur during the summer construction window. These impacts will occur
repeatedly during each construction season. Based on the implementation of proper
control measures proposed by the applicant, sedimentation in the project area will likely
only be a temporary and minor impact on the habitat of steelhead that may be present.

TURBIDITY

Elevated levels of turbidity (suspended particulate matter) may result when fine
sediment is resuspended in the river during excavation and backfilling, installation of
streamflow diversion devices, bridge and ramp construction, installation of cofferdams,
installation of pipes, culverts and gabions, roadway removal and repaving and
vegetation removal and replanting. Turbidity may also arise from activities in Ross and
Canoas Creeks. The duration and concentration of the turbidity would depend on the
extent of the activities listed above and the efforts taken to eliminate and minimize
activities within the streambed. Turbidity may cause indirect harm, injury, or mortality to
juvenile steelhead in the vicinity and downstream of the project area. High turbidity
concentration can cause fish mortality, reduce fish feeding efficiency and decrease food
availability (Berg and Northcote 1985, McLeay et al. 1987, Gregory and Northcote
1993). The effect of any elevated turbidity level on juvenile anadromous fish is difficult
to evaluate as the amount of sediment contributed and the resulting turbidity level is
speculative. NMFS believes turbidity levels may increase substantially over ambient
levels during each construction period over the lifetime of project construction. Based
on the implementation of proper control measures proposed by the applicant, turbidity

in the project area will likely only be a temporary and minor impact on the habitat of
steelhead that may be present.
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BYPASS CHANNEL ENTRAPMENT

The proposed project includes the construction of one 8,000 ft bypass channel in
Reaches 6-8 and two smaller, 500 ft bypass channels in Reach 9, the Pine Avenue
channel and the Malone Road channel. The three new, sediment-lined, channels are
intended to bypass excess river flows when the main-channel flows reach flood stages.
The Malone Road bypass channel would begin flowing when main channel flow
exceeds 700 cfs while the other two would begin flowing at approximately 1500 cfs.
The potential exists for steelhead to enter the bypass channels during high flows during
upstream migration. Similarly, adult and outmigrating steelhead may be swept
downstream into the bypass channels during flood events. In both cases, the different
life stages of steelhead trout may experience delays in migration or possibly be
stranded during receding flows. The likelihood of fish entrapment during receding flows
increases should pool habitats form within the channel bottoms of the respective
bypass channels. Even though the Malone Road bypass channel would flow more
often than the other two, NMFS believes that this bypass channel as well as the Pine
Avenue channel will most likely have minimal effects on fish spawning and migration
because of their short length (500 ft.). The proposed design of the 8,000 ft. bypass
channel invert will be sloped toward the west bank which will create a low-flow channel.
Based on this design, adequate water depths are predicted as flows recede. In
addition, the channel will be void of design features that could form ponded water
habitats during receding flows. Based on these design specifications, NMFS believes
the potential for fish entrapment in the larger channel will be low and should not result
in the capture, stranding, injury or death of adult or juvenile steelhead.

INTERRUPTION OF FUNCTIONAL INSTREAM HABITAT

Instream habitat will be temporarily lost when the streamflow is diverted (e.g., coffer
dams or culverts) and the workspace is dewatered as a result of project construction.

In channel construction such as channel widening, construction of reinforced banks,
bridge replacement, and other activities requiring stream dewatering, heavy equipment
operation in the channel or stream crossing could harm or kill rearing steelhead
because riffle, run, and pool habitats used by these early life history phases could be
impacted. Diverting streamflow could harm individual anadromous fish by
concentrating or stranding them in residual wetted areas (Cushman 1985) or by causing
them to migrate to adjacent habitats (Clothier 1953, Clothier 1954, Kraft 1972,
Campbell and Scott 1984). Dewatering the workspace may cause harm, injury, and
mortality to anadromous fishes by confining them to areas that are predisposed to
dewatering, increased water temperature, decreased dissolved oxygen concentration,
and predation (Cushman 1985). Impacts associated with channel construction activities
will be confined to the April 15 to October 15 timeframe each year. Streamflow
diversion and dewatering, stream crossings, or work in the channel invert will not
commence until May 1 provided that stream-monitoring criteria are satisfied. Only
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juvenile steelhead rearing in the project areas during the construction period may be
harmed, injured or killed as a result of instream construction activities.

The applicant has proposed to remove and relocate the steelhead to suitable areas
immediately upstream or downstream of the work space. The number of steelhead
trout that may become stranded is difficult to estimate and is only speculative. If
strandings do occur, relocation is expected to benefit these fish by allowing them to
survive.

REPLACEMENT OF RIPARIAN AND SRA COVER

The applicant proposes to replace and reestablish 4,886 linear feet of Shaded Riverine
Aquatic (SRA) cover habitat to mitigate for the same amount of SRA removed during
project implementation. In addition, the applicant intends to plant an additional 8,462
linear feet of SRA in the project areas as auxiliary plantings in case any of the proposed
mitigation plantings fail. The new vegetative cover would be established by planting
native riparian shrubs and trees along existing shaded and unshaded banks affected by
the project. Plants intended to provide SRA cover would be established along the
water's edge at summer low flows. The applicant would mitigate for the loss of 1,720
linear feet of undercut banks by the addition of the 4,886 linear feet of vegetative cover
listed above and the installation of revetment materials to create undercut bank habitats
where no plantings are proposed. The action provides net long-term benefits to the
Guadalupe River system because the proposed mitigation would potentially increase
streamside vegetation coverage and densities, provide additional undercut banks and
allow for more continuous shading over the entire project area.

FISH PASSAGE IMPROVEMENTS

Six barriers to fish passage will be removed or modified to improve fish passage.
Proposed channel modifications include permanent fixes for an abandoned stream
gage at Hillsdale Avenue and a low-flow vehicle crossing downstream of Ross Creek.
Removing barriers in the project area will improve access for fish migrating from San
Francisco Bay upstream to the Alamitos drop structure. The action will improve
passage for steelhead on the Guadalupe River system because existing impediments
during certain low flow regimes hamper steelhead movements.

V. CUMULATIVE EFFECTS

Cumulative effects include the effects of future State, tribal, local or private actions that
are reasonably certain to occur in the action area considered in this biological opinion.
Future Federal actions that are unrelated to the proposed action are not considered in
this section because they require separate consultation pursuant to section 7 of the Act.
Activities that may occur in the action area include the San Jose Riparian Corridor
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Policy Study, Almaden Road Widening, the Guadalupe River Park Project, and the San
Jose International Airport Expansion Plan. Population growth in the area could add
additional sources of surface water runoff in the project area. The cumulative effects of
the anticipated projects may exacerbate water quality conditions, primarily
sedimentation and turbidity during river construction.

VI. INTEGRATION AND SYNTHESIS OF EFFECTS

Based on the effects analysis, the most serious impact to steelhead in the project area
of the Guadalupe River appears to be the loss of riparian habitat which is
acknowledged as take, that is, the loss can result in harm or mortality to steelhead.
While the loss of this functional habitat will be permanent in some areas, its removal
does not impose an adverse threat to the survival of steelhead in the Guadalupe River
system for four reasons. First, the project area constitutes approximately 30 percent of
the Guadalupe River. Of this 30 percent or 6.4 miles, only 4.6 miles will be affected by
project construction. Secondly, while the project area falls within an urban setting that
currently provides marginal steelhead habitat, the use of bypass channels lessens the
impacts to existing riparian habitat and these impacts are limited in most cases to just
one side of the riverbank rather than both sides. Thirdly, project effects will be
incremental and protracted over a 25 year time frame on a local reach by reach basis
rather than occurring simultaneously throughout the entire project area. This project
schedule results in some minimal and temporary impacts to steelhead during each
construction season but avoids the immediate loss of all riparian habitat in the project
areas. Lastly, all riparian habitat impacts will be offset by improving the habitat value in
other reaches of the watershed that will generate more optimal levels of habitat quality
for steelhead. These net benefits to the habitat should assist in the recovery of the
population and to the distribution and viability of steelhead in this watershed. Relative
to the alteration of riparian habitat, the remaining project effects and cumulative effects
are fairly minor in nature and do not impose serious threats to this steelhead population
or to the larger ESU.

While some areas of the project area will modify habitat, the replacement of riparian
and SRA cover and the removal of fish barriers will maintain and improve the character
of habitat such that the project action will not diminish the value of critical habitat.

VIl. CONCLUSION

After reviewing the best available scientific and commercial data, current status of
steelhead, the environmental baseline for the action area, the effects of the flood
control project, and the cumulative effects, it is NMFS’ biological opinion that the project
action, as proposed, is not likely to jeopardize the continued existence of the federally
threatened Central California Coast ESU steelhead or result in the destruction or
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adverse modification of its critical habitat.

VIIl. INCIDENTAL TAKE STATEMENT

Take is defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct. Harm is further defined to include
significant habitat modification or degradation which actually kills or injures fish or
wildlife by significantly impairing essential behavioral patterns, including breeding,
spawning, rearing, migrating, feeding, or sheltering. Incidental take is defined as take
that is incidental to, and not the purpose of, the carrying out of an otherwise lawful
activity. Under the terms of section 7 (b) (4) and 7 (0)(2), taking that is incidental to and
not intended as part of the proposed action is not considered to be prohibited taking
under the ESA provided that such taking is in compliance with this Incidental Take
Statement.

Section 7 (b)(4) of the ESA provides for the issuance of an incidental take statement for
the agency action if the biological opinion concludes that the proposed action is not
likely to jeopardize the continued existence of a listed species or result in the
destruction or adverse modification of critical habitat. In such a situation, NMFS will
issue an incidental take statement specifying the impact of any incidental taking of
endangered or threatened species, providing Reasonable and Prudent Measures that
are necessary to minimize impacts, and setting forth the Terms and Conditions with
which the action agency must comply in order to implement the Reasonable and
Prudent Measures. Incidental take is any take of listed animal species that results from,
but is not the purpose of, carrying out an otherwise lawful activity. Under the terms of
section 7(b)(4) and section 7(0)(2), taking that is incidental to and not intended as part
of the agency action is not considered a prohibited taking provided that such taking is in
compliance with the Terms and Conditions of this Incidental Take Statement.

The measures described below are non-discretionary and must be undertaken by
USACE so that they become binding conditions of any grant or permit issued to the
SCVWD, as appropriate, for the exemption in section 7(0)(2) to apply. The USACE has
a continuing duty to regulate the activity covered by this Incidental Take Statement. If
USACE (1) fails to assume and implement the Terms and Conditions or (2) fails to
require the SCVWD to adhere to the Terms and Conditions of the Incidental Take
Statement through enforceable terms that are added to the permit or grant document,
the protective coverage of section 7(0)(2) may lapse. In order to monitor the impact of
incidental take, the USACE must report the progress of the action and its impact on the
species to NMFS as specified in the Incidental Take Statement (50 CFR §402.14(1)(3)).
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Amount or extent of take anticipated

The NMFS anticipates incidental take of steelhead will be difficult to detect for the
following reasons: the inherent biological characteristics of aquatic species such as
steelhead, the dimensions and variability of the Guadalupe River system, and the
operational complexities of the phased flood control construction activities. However,
the level of take of this species can be anticipated by the temporary loss of an
estimated 4,886 linear feet of overwater riparian vegetation and 1,720 linear feet of
undercut banks® because these losses adversely affect streambank rearing and
foraging habitat for steelhead and may result in reduced survival. In addition, some fish
may be stranded during construction (and relocated). NMFS has assumed that this will
be a rare event that will affect a few fish, probably less than ten fish per construction
season. If stranded fish are relocated, it is likely that most will survive (their relocation
thereby minimizing impacts to the population). NMFS also assumes that the proposed
mitigation will be fully implemented and remain successful over the life of the project
and that the proposed 25 year construction schedule is followed. Take will be
exceeded if either of these assumptions prove incorrect. Take is not expected to occur
from bypass channel operations.

Effect of the take

In the accompanying biological opinion/conference opinion, NMFS determined that this
level of anticipated take is not likely to result in jeopardy to the Central California Coast
Steelhead ESU when the following reasonable and prudent alternatives are
implemented.

Reasonable and Prudent Measures

The NMFS believes the following reasonable and prudent measures are necessary and
appropriate to minimize impacts of incidental take of threatened Central California
Coast Steelhead caused by activities related to the Upper Guadalupe River Flood
Control Project:

1. Avoid and minimize instream construction impacts to the Guadalupe River
ecosystem.

2. Minimize the extent of temporary and permanent changes to instream and riparian
habitat and ensure that proposed mitigation measures used to replace losses of
riparian vegetation including SRA cover and undercut banks are fully successful.

3. Use a fisheries biologist for the purposes of monitoring the affected area, and for

3Losses for SRA cover and undercut banks will be fully mitigated.
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removing and relocating steelhead from the affected area.

4. Implement adequate control measures to avoid or minimize sediment, turbidity and
pollutant inputs to the Guadalupe River.

5. Prepare and submit monitoring reports annually to document status of construction
and mitigation activities.

Terms and Conditions

The ACOE is responsible for the following Terms and Conditions that implement the
reasonable and prudent measures described above. These Terms and Conditions are
intended to minimize incidental take of steelhead associated with The Upper
Guadalupe River Flood Control Project.

1. The following Terms and Conditions implement Reasonable and Prudent Measure

No. 1.

A.

The ACOE and District shall isolate each workspace from flowing water
for the purpose of avoiding heavy equipment in flowing water,
sedimentation, turbidity, and direct effects to steelhead. Prior to
construction activities, diversion materials shall be installed (e.g., sandbag
cofferdams, straw bales to divert streamflow away or around each
workspace. The diversion shall remain in place during the project, then
removed immediately after work is completed.

The ACOE and District shall ensure and maintain a corridor for
unimpeded passage of steelhead during the project action.

When practical, the ACOE and District shall use existing points of ingress
or egress, or perform work from the top of the river bank, for the purposes
of avoiding work and heavy equipment in flowing water, and disturbing
riverbank, vegetation, and instream habitat.

The ACOE and District shall confine in-channel construction activities to
the summer low-precipitation period (April 15 - October 15), with the
condition that construction requiring stream dewatering, stream crossing
or work in the channel invert not commence until May 1 assuming that two
stream-monitoring criteria are met. The first is that a qualified fisheries
biologist (see Term and Condition No. 3) survey the project area and
verify the absence of juvenile steelhead for a minimum of three
consecutive sampling days. The second is that average daily water
temperatures exceed 64° F for a minimum of three consecutive days.
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Should stream-monitoring criteria not be met, channel invert work and
stream dewatering will not be allowed until June 1.

E. All aquatic macrofauna shall be removed from the work site by a qualified
fishery biologist (see Term and Condition No. 3) and placed downstream.

F. Take appropriate measures to ensure that activities in Ross and Canoas
Creeks do not lead to increased sources of sedimentation or turbidity to
the Guadalupe River.

G. A worker education program shall be undertaken on the importance of
protecting steelhead and their proposed critical habitat.

2. The following Terms and Conditions implement Reasonable and Prudent Measure
No. 2.

A. The ACOE or District shall photograph the project area prior to and after
each construction season for the purpose of developing a reference
library of instream and riparian habitat characteristics.

B. The ACOE and District shall ensure that losses of riparian vegetation are
fully mitigated and ensure a revegetation success ratio of no less than 1:1
on the Guadalupe River. Losses for SRA cover shall be fully mitigated
and ensure a revegetation success ratio such that there is no net loss of
SRA. Based on a September 23, 1999 letter from Jim Ferguson, Santa
Clara Valley Water District, to Mark Helvey, the District will plant an
additional 8,462 linear feet of SRA in adjacent areas that will be used as a
contingency in case of failure of any of the proposed mitigation plantings.

C. The ACOE and District shall prepare a Mitigation and Monitoring Plan to
address the replacement and reestablishment of riparian vegetation
(including SRA cover) and undercut banks. The plan shall be submitted
to NMFS for review and approval before initiating construction. NMFS
shall provide in writing either concurrence with the plan or notification to
ACOE and District that plan modifications are necessary for acceptance.

D. The ACOE and District shall implement a Vegetation Protection Plan to
prevent the inadvertent loss of riparian vegetation above and beyond that
necessarily resulting from project construction activities. The plan will also
describe maintenance procedures to protect and enhance the riparian
system. The plan shall be submitted to NMFS for review and approval
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before initiating construction. NMFS shall provide in writing either
concurrence with the plan or notification to ACOE and District that plan
modifications are necessary for acceptance.

All mitigation areas that have been set aside as compensation for project
impacts resulting from this project or any other project (e.g., “Downtown
Flood Control Project”) will not be disturbed or impacted during
construction activities (e.g., Reach A) and will be preserved in perpetuity.

The proposed project schedule (Table B-4, Jones and Stokes, 1998) for
actual scheduled construction for each reach as well as Canoas and Ross
Creeks is adhered to and followed. Any changes to this schedule that
would result in the loss of stream habitat at a faster rate than proposed
will result in reinitiation of formal consultation.

3. The following Terms and Conditions implement Reasonable and Prudent Measure

No. 3.

A.

The ACOE and District shall retain a fisheries biologist with expertise in
the areas of resident or anadromous salmonid biology and ecology,
fish/habitat relationships, and biological monitoring; and, handling,
collecting, and relocating salmonid species. The biologist will monitor
activities prior to and during inchannel activities especially related to
temporary blockage or redirection of the flow of water through the use of
coffer dams or culverts.

The biologist shall monitor placement and removal of the channel
diversions for the purpose of removing any steelhead that would be
adversely affected. The biologist shall capture such steelhead and
individuals stranded in residual wetted areas as a result of streamflow
diversion and workspace dewatering, and relocate the individuals to a
suitable instream location immediately upstream or downstream of the
particular project area. One or more of the following NMFS approved
methods shall be used to capture steelhead: dip net, seine, throw net,
minnow trap, and, hand. Electrofishing may only be used if NMFS has
reviewed the biologist’s qualifications and given approval. The biologist
shall note the number of individuals observed in the affected area, the
number of individuals relocated, and the date and time of the collection
and relocation.

The biologist shall monitor inchannel activities, instream habitat, and
performance of sediment control/detention devices (see Term and
Condition No. 4) for the purpose of identifying and reconciling any
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condition that could adversely affect steelhead or their habitat. The ACOE
and District and their contractors, upon notification from the biologist, shall
halt the work activity causing the condition affecting steelhead and
recommend measures for avoiding the condition. Work can resume when
NMFS agrees that the proposed measures are appropriate for avoiding
the condition.

The biologist shall contact NMFS (707-575-6050) immediately if one or
more steelhead are found dead or injured as a result of project activities.
The purpose of the contact shall be to review the activities resulting in
take and to determine if additional protective measures are required.

4. The following Terms and Conditions implement Reasonable and Prudent Measure

No. 4.

A.

Erosion control and sediment detention devices shall be incorporated into
the project and implemented at the time of the project action. These
devices shall be in place during the project action, and after if necessary,
for the purpose of minimizing fine sediment and sediment/water slurry
input to flowing water. The devices shall be placed at all locations where
the likelihood of sediment input exists.

At the time of the project action, the ACOE and District shall prepare and
implement a Storm Water Pollution Prevention Plan as part of the National
Pollutant Discharge Elimination System (NPDES) General Construction
Activity Storm Water Permit to avoid or minimize increased sediment and
turbidity impacts. These plans will be reviewed and approved by NMFS.

At the time of the project action, the ACOE and District shall prepare and
implement a Toxic Material Control and Spill Response Plan to avoid or
minimize increased pollutant inputs. These plans will be reviewed and
approved by NMFS.

All water within the construction site shall be pumped off-site or into a
settling basin or tank and not directly into the downstream channel.

All pilings, support piers, abutments and rock materials shall be non-toxic.
Any combination of wood, plastic, concrete, or steel is acceptable,
provided that there are no toxic coatings, chemical antifouling products, or
other treatments that may leach into the surrounding environment.

5. The following Terms and Conditions implement Reasonable and Prudent Measure

No. 5.
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A. The ACOE and District shall provide a written monitoring report to NMFS
within 30 working days following completion of each construction season
(no later than November 30). The report shall include the number of
steelhead killed or injured during the project action and biological
monitoring; the number and size of steelhead; any effect of the project
action on steelhead that was not previously considered (reinitiation of
consultation would be required, see section |X, item 2 of the Biological
Opinion); photographs documenting compliance with Reasonable and
Prudent Measures No. 1 and 4; and, photographs taken before and after
work activity.

B. The ACOE and District shall provide a written report describing results of
their mitigation activities to NMFS on a schedule that is developed in the
Mitigation and Monitoring Plan. At the very minimum, the report shall
include a description of the locations planted or seeded, the area (ft?)
revegetated, a plant palette, planting or seeding methods, performance or
success criteria, and pre- and post-planting color photographs of the
revegetated area.

C. The ACOE and District shall provide a written report describing results of
their Vegetation Protection Plan to NMFS on a schedule that is developed
during the adoption of the plan.

D. All reports, proposed plans, and annual updates shall be submitted to:
Protected Resources Division Supervisor, NMFS, 777 Sonoma Ave.,
Room 325, (707) 575-6050, Fax (707) 578-3435.

IX. REINITIATION OF CONSULTATION

Reinitiation of formal consultation is required if there is discretionary Federal
involvement or control over the action and if (1) the amount or extent of taking specified
in any incidental take statement is exceeded; (2) new information reveals effects of the
action that may affect listed species or critical habitat in a manner or to an extent not
previously considered; (3) the action is subsequently modified in a manner that causes
an effect to the listed species that was not considered in the biological opinion; or (4) a
new species is listed or critical habitat designated that may be affected by the action.
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Magnuson-Stevens Fishery Conservation and Management Act (MSFCMA)

ESSENTIAL FISH HABITAT CONSERVATION RECOMMENDATIONS®

The Pacific Fisheries Management Council has recommended an EFH identification for
the Pacific salmon fishery which has yet to be approved by the Secretary of Commerce.
However, if approval occurs before the Corps has finalized this project, they will need
to provide a detailed response in writing describing the measures proposed by the
Corps for avoiding, mitigating, or offsetting the impacts of the project on EFH.

|. IDENTIFICATION OF ESSENTIAL FISH HABITAT

The geographic extent of freshwater essential fish habitat (EFH) for the Pacific salmon
fishery is proposed as waters currently or historically accessible to salmon within
specific U. S Geological Survey hydrologic units (PFMC 1999). For San Francisco Bay,
the aquatic areas that may be identified as EFH for salmon are within hydrologic unit
maps numbered 1805003 and 1805004 (titled Coyote and San Francisco Bay,
respectively) that includes Santa Clara County through which the Guadalupe River
flows.

Chinook salmon (Oncorhynchus tshawytscha) occur in the Guadalupe River drainage
and may be part of the California Central Valley fall/late-fall run ESU’. Adults have
been documented on the Guadalupe River at least since 1986 (Ulmer 1988 as reported
in USFWS 1998). Adults are known to migrate up the Guadalupe River and have been
reported as far upstream at the Alamitos drop structure immediately upstream of
Blossom Hill Road (SCVWD and ACOE 1998). Within the project area, chinook were
observed spawning in November of 1986 and 1987 in Reach 9 (SCVWD and ACOE
1998). During stream surveys in 1987, 28-31 redds were found at 13 potential
spawning sites from Canoas Creek to I-280 with the greatest concentration (12-13
each) observed in Reaches 7A and 9A. The number of redds appears to be increasing

“The 1996 amendments to the Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-
Stevens Act) set forth new mandates for the National Marine Fisheries Service (NMFS) and federal action agencies
to protect important marine and anadromous fish habitat. Federal action agencies which fund, permit, or carry out
activities that may adversely impact EFH are required to consult with NMFS regarding potential adverse effects of
their actions on EFH, and respond in writing to NMFS “EFH Conservation Recommendations.”

"Recent changes to the listing of chinook salmon under the Endangered Species Act for the Guadalupe
River are noted in the Federal Register (Vol. 64, No. 179, September 16, 1999). NMFS has found the ESU occurring
in the Guadalupe River does not warrant a threatened status as originally proposed. NMFS will protect and enhance
the habitat of these chinook salmon through the “essential fish habitat” provisions of the Magnuson-Stevens Act.
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as 57 were counted in the river in the 1995-96 season (SCVWD and ACOE 1998).
Juvenile chinook have also been documented in Reach 11 (SCVWD and ACOE 1998).
Based on the observations of redds and juvenile chinook salmon in the project area,
NMFS also believes that the areas affected by the project action may provide essential
fish habitat (EFH) habitat for spawning and rearing chinook salmon.

LIFE HISTORY AND HABITAT REQUIREMENTS

General life history information for chinook salmon is summarized below. Further

detailed information on chinook salmon ESUs are available in the NMFS status review
of chinook salmon from Washington, Idaho, Oregon, and California (Myers et al. 1998),
and the NMFS proposed rule for listing several ESUs of chinook salmon (NMFS 1998).

Chinook salmon spawning generally occurs in swift, relatively shallow riffles or along

the edges of fast runs at depths greater than 6 inches, usually 1-3 feet to 10-15 feet.
Preferred spawning substrate is clean loose gravel and gravels are unsuitable when

they have been cemented with clay or fines or when sediments settle out onto redds
reducing intergravel percolation (NMFS 1997).

At the time of emergence from their gravel nests, most fry disperse downstream
towards the estuary, hiding in the gravel or stationing in calm, shallow waters with fine
sediments substrate and bank cover such as tree roots, logs, and submerged or
overhead vegetation. As they grow, the juveniles associate with coarser substrates
along the stream margin or farther from shore (Healey 1991). Along the emigration
route, submerged and overhead cover in the form of rocks, submerged aquatic
vegetation, logs, riparian vegetation, and undercut banks provide food, shade and
protect juveniles from predation. Chinook salmon in the Southern Oregon and
California Coastal ESU exhibit an ocean-type life history, that is, they typically migrate
to seawater in their first year of life (NMFS 1998). However, when environmental
conditions are not conducive to subyearling emigration, ocean-type chinook salmon
may remain in freshwater for their entire first year (NMFS 1998).

Principal foods of chinook while rearing in freshwater and estuarine environments are
larval and adult insects and zooplankton such as Daphnia, flys, gnats, mosquitoes or
copepods (Kjelson et al. 1982), stonefly nymphs or beetle larvae (Chapman and
Quistdorff 1938) as well as other estuarine and freshwater invertebrates.

Il. PROPOSED ACTION.

The proposed action is described in Part |l of the preceding Biological Opinion for the
threatened Cental California Coast Steelhead ESU.
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lll. EFFECTS OF THE PROJECT ACTION

Due to the common habitat requirements of steelhead and chinook salmon including
migration corridors, water quality conditions, thermal preferences, rearing and spawning
habitat requirements, the direct, indirect and cumulative adverse effects of the
proposed project actions predicted for steelhead will also adversely effect the potential
EFH for chinook salmon. Adverse effects to EFH will result from activities associated
with site preparation, excavation of the channel bed and bank, streamflow diversion,
workspace dewatering and installation of bank structures. These project activities will
result in temporary loss of riparian habitat resulting in temporary and permanent loss of
rearing and spawning habitat, temporary changes in water temperature, possible
sedimentation and turbidity events, and interruptions in ecosystem functions in the
instream habitat. These effects are discussed in greater detail in the preceding
Biological Opinion.

IV. CONCLUSION

Upon review of the effects of the flood control project, NMFS believes that the project
action, as proposed, will adversely affect the potential EFH of chinook salmon in the
project area of the Guadalupe River.

V. EFH CONSERVATION RECOMMENDATIONS

NMFS recommends that Reasonable and Prudent Measures Nos. 1, 2, 4 and 5 and
their respective Terms and Conditions listed in the Incidental Take Statement prepared
for the Central California Coast Steelhead ESU in the preceding Biological Opinion be
adopted. Reasonable and Prudent Measures Nos. 1, 2, 4 and 5 and their respective
Terms and Conditions are repeated below as advisory recommendations:

Reasonable and Prudent Measures

1. Avoid and minimize instream construction impacts to the Guadalupe River
ecosystem.

2. Minimize the extent of temporary and permanent changes to instream and riparian
habitat and ensure that proposed mitigation measures used to replace losses of
riparian vegetation including SRA cover and undercut banks are fully successful.

3. (Not included)

4. Implement adequate control measures to avoid or minimize sediment, turbldlty and
pollutant inputs to the Guadalupe River.
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5. Prepare and submit monitoring reports annually to document status of construction
and mitigation activities.

Terms and Conditions

The ACOE is responsible for the following Terms and Conditions that implement the
Reasonable and Prudent Measures described above.

1. The following Terms and Conditions implement Reasonable and Prudent Measure

No. 1.

A.

The ACOE and District should isolate each workspace from flowing water
for the purpose of avoiding heavy equipment in flowing water,
sedimentation, turbidity, and direct effects to steelhead. Prior to
construction activities, diversion materials should be installed (e.g.,
sandbag cofferdams, straw bales to divert streamflow away or around
each workspace. The diversion should remain in place during the project,
then removed immediately after work is completed.

The ACOE and District should ensure and maintain a corridor for
unimpeded passage of steelhead during the project action.

When practical, the ACOE and District should use existing points of
ingress or egress, or perform work from the top of the river bank, for the
purposes of avoiding work and heavy equipment in flowing water, and
disturbing riverbank, vegetation, and instream habitat.

The ACOE and District should confine in-channel construction activities
to the summer low-precipitation period (April 15 - October 15), with the
condition that construction requiring stream dewatering, stream crossing
or work in the channel invert not commence until May 1 assuming that two
stream-monitoring criteria are met. The first is that a qualified fisheries
biologist (see Term and Condition No. 3) survey the project area and
verify the absence of chinook salmon for a minimum of three consecutive
sampling days. The second is that average daily water temperatures
exceed 64° F for a minimum of three consecutive days. Should stream-
monitoring criteria not be met, channel invert work and stream dewatering
should not be allowed until June 1.

All aquatic macrofauna should be removed from the work site by a

qualified fishery biologist (see Term and Condition No. 3) and placed
downstream.

29



F. Take appropriate measures to ensure that activities in Ross and Canoas
Creeks do not lead to increased sources of sedimentation or turbidity to
the Guadalupe River.

G. A worker education program should be undertaken on the importance of
protecting steelhead trout and their proposed critical habitat.

2. The following Terms and Conditions implement Reasonable and Prudent Measure
No. 2.

A. The ACOE or District should photograph the project area prior to and after
each construction season for the purpose of developing a reference
library of instream and riparian habitat characteristics.

B. The ACOE and District should ensure that losses of riparian vegetation
are fully mitigated and should ensure a revegetation success ratio of no
less than 1:1 on the Guadalupe River. Losses for SRA cover should be
fully mitigated and should ensure a revegetation success ratio such that
there is no net loss of SRA. Based on a September 23, 1999 letter from
Jim Ferguson, Santa Clara Valley Water District, to Mark Helvey, the
District will plant an additional 8,462 linear feet of SRA in adjacent areas
that will be used as a contingency in case of failure of any of the proposed
mitigation plantings.

C. The ACOE and District should prepare a Mitigation and Monitoring Plan to
address the replacement and reestablishment of riparian vegetation
(including SRA cover) and undercut banks. The plan should be submitted
to NMFS for review and approval before initiating construction. NMFS
shall provide in writing either concurrence with the plan or notification to
ACOE and District that plan modifications are necessary for acceptance.

D. The ACOE and District should implement a Vegetation Protection Plan to
prevent the inadvertent loss of riparian vegetation above and beyond that
necessarily resulting from project construction activities. The plan should
also describe maintenance procedures to protect and enhance the
riparian system. The plan should be submitted to NMFS for review and
approval before initiating construction. NMFS shall provide in writing
either concurrence with the plan or notification to ACOE and District that
plan modifications are necessary for acceptance.

E. All mitigation areas that have been set aside as compensation for project
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impacts resulting from this project or any other project (e.g., “Downtown
Flood Control Project”) should not be disturbed or impacted during
construction activities (e.g., Reach A) and should be preserved in
perpetuity.

The proposed project schedule (Table B-4, Jones and Stokes, 1998) for
actual scheduled construction for each reach as well as Canoas and Ross
Creeks should be adhered to and followed. Any changes to this schedule
that would result in the loss of stream habitat at a faster rate than
proposed will result in reinitiation of consultation.

3. (Not included)

4. The following Terms and Conditions implement Reasonable and Prudent Measure

No. 4.

A.

Erosion control and sediment detention devices should be incorporated
into the project and implemented at the time of the project action. These
devices should be in place during the project action, and after if
necessary, for the purpose of minimizing fine sediment and
sediment/water slurry input to flowing water. The devices should be
placed at all locations where the likelihood of sediment input exists.

At the time of the project action, the ACOE and District should prepare
and implement a Storm Water Pollution Prevention Plan as part of the
National Pollutant Discharge Elimination System (NPDES) General
Construction Activity Storm Water Permit to avoid or minimize increased
sediment and turbidity impacts. These plans should be reviewed and
approved by NMFS.

At the time of the project action, the ACOE and District should prepare
and implement a Toxic Material Control and Spill Response Plan to avoid
or minimize increased pollutant inputs. These plans should be reviewed
and approved by NMFS.

All water within the construction site should be pumped off-site or into a
settling basin or tank and not directly into the downstream channel.

All pilings, support piers, abutments and rock materials should be non-
toxic. Any combination of wood, plastic, concrete, or steel is acceptable,
provided that there are no toxic coatings, chemical antifouling products, or
other treatments that may leach into the surrounding environment.
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